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Title  3-^ 

The  President 


(FR  Doc.  88-24032 
Filed  10-13-88;  4:26  pm] 
Billing  code  3195-01-M 


Proclamation  5881  of  October  12,  1988 

White  Cane  Safety  Day,  1988 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

More  and  more  visually  impaired  Americans  are  attaining  independence  in 
their  daily  lives,  and  we  can  all  reflect  gratefully  on  the  role  of  the  white  cane 
in  making  this  so.  Thanks  to  the  white  cane  and  public  awareness  of  it,  blind 
people  can  travel  and  conduct  daily  activities  successfully. 

The  white  cane  has  affected  the  lives  of  its  users  so  profoundly  that  it  has 
come  to  symbolize  freedom  and  self-reliance  for  blind  citizens  everywhere. 
This  simple  but  effective  tool  helps  many  people  with  visual  impairments 
build  fuller  lives.  Each  October,  White  Cane  Safety  Day  offers  all  Americans 
the  opportunity  to  congratulate  their  friends,  neighbors,  and  fellow  citizens 
who  use  the  white  cane  to  such  good  advantage  for  themselves  and  for  our 
communities  and  coimtry. 

In  acknowledgment  of  the  white  cane  and  all  it  symbolizes,  the  Congress,  by 
joint  resolution  approved  October  6,  1964,  has  authorized  the  President  to 
designate  October  15  of  each  year  as  "White  Cane  Safety  Day.” 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  October  15,  1988,  as  White  Cane  Safety  Day.  I 
urge  all  Americans  to  show  respect  for  those  who  carry  the  white  cane  and  to 
honor  their  many  achievements. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  906 
[Docket  No.  FV>88-131] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  in  Texas; 
Establishment  of  Identifying  Marks 
and  Terms  and  Conditions  of  Use  in 
Connection  With  Promotion  and 
Advertising  Activities  and  Conforming 
Changes 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule 

SUMMARY:  This  interim  final  rule 
authorizes  handlers  of  Texas  oranges 
and  grapefruit  to  use  two  additional 
identifying  marks,  “Texas  Choice"  and 
"Texas  Fancy,"  utilized  by  the  Texas 
Valley  Citrus  Committee  in  promotional 
and  advertising  projects.  Currently,  the 
marks  "Texasweet"  and  “Sweeter  by 
Nature"  are  authorized  for  use  in 
connection  with  such  activities  and  will 
continue  to  be  authorized.  Use  of 
identifying  marks  by  handlers  is 
vol'jntary.  If  these  marks  are  used  the 
fruit  must  meet  certain  minimum  quality 
requirements.  This  action  is  designed  to 
assist  in  the  development  and  expansion 
of  markets  for  Texas  oranges  and 
grapefruit  Conforming  changes  are  also 
made  in  the  container  grade  marking 
requirements  in  recognition  of  the 
establishment  of  these  new  identifying 
marks  and  conditions  for  use. 
dates:  Effective  Date:  October  17, 1988. 
Comments  which  are  received  by 
November  16, 1988  will  be  considered 
prior  to  issuance  of  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 


Box  96456,  Room  2525-S,  Washington, 

DC  20090-6456:  telephone:  (202)  475- 
3918. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Order  No.  906,  as  amended  (7 
CFR  Part  906],  regulating  the  handling  of 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas.  This 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  “non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 

Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  22  handlers 
of  Texas  oranges  and  grapefruit  subject 
to  regulation  imder  the  Texas  citrus 
marketing  order  and  approximately 
3,000  orange  and  grapefruit  producers  in 
Texas.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Currently,  §  906.137  allows  handlers 
to  use  the  identifying  marks 
'Texasweet”  and  “Sweeter  By  Nature” 
under  certain  conditions  in  connection 
with  committee  promotional  and 
advertising  projects  undertaken  to 
increase  shipments  of  Texas  oranges 
and  grapefruit.  Paragraph  (a)(1)  of 
§  906.137  allows  handlers  to  affix  these 
marks  severally  or  jointly  to  containers 


of  grapefruit  or  to  individual  grapefruit 
comprising  a  lot  only  if  the  grapefruit 
grades  at  least  U.S.  No.  1.  Paragraph 
(a)(2)  of  that  section  prescribes 
specifications  for  oranges.  Handlers  can 
only  affix  these  marks  on  containers  of 
oranges  or  to  individual  oranges  if  the 
oranges  grade  at  least  U.S.  Combination, 
with  not  less  than  60  percent  by  count 
of  the  oranges  in  each  container  grading 
at  least  U.S  No.  1  and  the  remainder, 

U.S.  No.  2.  Section  906.137  is  established 
pursuant  to  §  906.37  of  the  order. 

This  action  revises  paragraph  (a)  of 
§  906.137  to  establish  a  new 
identification  mark  (Texas  Choice)  for 
oranges  and  grapefruit  and  the  mark 
(Texas  Fancy)  for  grapefruit  to  be  used 
for  handlers  in  connection  with 
committee  promotional  and  advertising 
projects.  The  use  of  these  marks  would 
be  limited  to  high  quality,  attractive 
looking  fruit  This  is  intended  to 
enhance  the  image  of  Texas  oranges  and 
grapefruit  and  to  augment  the 
committee’s  promotional  and 
advertising  efforts  to  expand  sales  of 
Texas  citrus.  This  action  is  based  on  a 
unanimous  recommendation  of  the 
Texas  Valley  Citrus  Committee,  which 
works  with  the  Department  in 
administering  the  marketing  order. 

The  identifying  mark  ‘Texas  Choice” 
being  established  for  oranges  could  be 
affixed  to  containers  of  oranges  or  to 
individual  oranges  comprising  a  loL  if 
the  oranges  at  least  meet  U.S.  No.  2 
requirements,  and  the  oranges  possess 
more  yellow  surface  color  than  specified 
for  U.S.  No.  2  grade  fruit.  The  yellow  or 
orange  color  will  have  to  predominate 
over  the  green  color  on  at  least  75 
percent  (instead  of  the  currently 
prescribed  two-thirds  for  U.S.  No.  2)  of 
the  fruit  surface  in  the  aggregate  which 
is  not  discolored.  The  use  of  ‘Texas 
Choice"  for  grapefruit  would  be  limited 
to  U.S.  No.  2  or  better  fruiL  but  less 
color  discoloration  would  be  allowed 
than  is  allowed  for  U.S.  No.  2.  Under 
U.S.  No.  2  specifications,  not  more  than 
two-thirds  of  the  surface  of  the 
grapefruit  in  the  aggregate  may  be 
affected  by  discoloration.  To  use  the 
identifying  mark  “Texas  Choice”,  no 
more  than  60  percent  of  the  surface  may 
be  affected  by  discoloration. 

“Texas  Fancy"  will  be  authorized  for 
containers  of  grapefruit  or  individual 
grapefruit  if  the  fruit  meets  U.S.  No.  1  or 
better  grade  requirements,  with  less 
color  discoloration  than  allowed  for  U.S. 
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No.  1.  Only  40  percent  of  the  surface  %vill 
be  able  to  be  affected  by  discoloration 
instead  of  the  ciurent  maximum  of  50 
percent  for  U.S.  No.  1.  The  terms  relating 
to  the  U.S.  grades  have  the  same 
meaning  as  those  specified  in  the  U.S. 
Standards  for  Grapefruit  (Texas  and 
States  other  than  Florida,  California, 
and  Arizona)  [7  CFR  51.620  through 
51.685]  and  in  the  U.S.  Standards  for 
Oranges  (Texas  and  States  other  than 
Florida,  California,  and  Arizona]  [7  CFR 
51.680  through  51.712]. 

The  industry  is  gradually  recovering 
from  the  devastating  freezes  of  the  early 
lOOO’s.  Total  Texas  orange  production 
increased  61  percent  from  38,000  tons 
(875,000  boxes)  in  1986-87  to  61,000  tons 
(1,430,000  boxes)  in  1987-88.  Based  on 
production  trends  since  the  1963  freeze, 
it  is  expected  that  production  for  the 
1988-89  season  will  show  a  relatively 
large  increase  over  the  previous  season 
due  to  an  increase  in  yields  and  bearing 
acreage.  Shipments  of  fresh  Texas 
oranges  increased  by  34  percent  from 
33,363  tons  (785,000  boxes]  in  1986-87  to 
44,800  tons  (1,054,000  boxes)  in  1987-88. 
Total  Texas  grapefruit  production 
increased  by  97  percent  from  77,000  tons 
(1,925,000  boxes)  in  1986-87  to  152,000 
tons  (3.800,000  boxes]  in  1987-88.  The 
positive  trend  in  production  since  the 
1984-85  season  is  expected  to  continue 
into  the  1988-89  season.  Fresh 
shipments  increased  by  57  percent,  from 
62.000  tons  in  1986-87  to  97,160  tons  in 
1987-88. 

As  supplies  return  to  normal,  strong 
efforts  will  be  needed  by  the  Texas 
Citrus  industry  to  regain  its  markets. 

The  use  of  these  new  identifying  marks 
in  conjunction  with  the  committee’s 
efforts  to  promote  and  expand  markets 
is  intended  to  improve  the  image  of 
Texas  oranges  and  grapefruit  in  the 
marketplace  and  help  regain  markets. 

This  action  also  makes  a  conforming 
change  in  paragraph  (a)(3)  of  §  906.340 
so  that  handlers  do  not  have  to  affrx 
container  grade  markings  if  the  handlers 
properly  utilize  the  identifying  marks 
“Texas  Choice"  and  ‘Texas  Fancy" 
pursuant  to  §  906.137,  The  Committee 
indicated  that  the  use  of  grade  markings 
like  “U.S,  No.  2”,  together  with  the 
identifying  marks  “Texas  Choice”  or 
“Texas  Fancy",  would  cause  confusion 
in  the  marketplace.  An  obsolete  proviso 
currently  in  paragraph  (a)(3)  also  is 
deleted. 

Therefore,  the  Department's  view  is 
that  the  impact  of  this  action  would  be 
benehcial  to  producers  and  handlers 
because  it  would  provide  handlers 
additional  marketing  flexbility  by 
allowing  them  to  conduct  their 
marketing  operations  more  closely  in 
line  with  the  committee's  promotion  and 


advertising  activities.  This  should  result 
in  the  more  successful  use  of  the 
committee's  promotion  funds  and  help 
handlers  sell  more  fruit. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  interim 
frnal  rule  as  hereinafter  set  forth  will 
tend  to  efifectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Handlers  of  these  fruits  are 
aware  of  this  action,  which  is  based  on 
a  unanimous  recommendation  of  the 
committee  made  at  a  public  meeting, 
and  they  will  need  no  additional  time  to 
comply  with  the  requirements;  (2)  this 
use  of  these  identifying  marks  is 
voluntary,  not  mandatory;  (3)  the 
shipment  of  the  1988-89  season  Texas 
orange  and  grapefruit  crops  is  expected 
to  begin  in  late-September  and  handlers 
should  be  able  to  utilize  the  additional 
marketing  tools  provided  by  this  action 
by  that  time;  and  (4)  the  rule  provides  a 
30-day  comment  period  and  any 
comments  received  will  be  considered 
prior  to  issuance  of  a  final  rule. 

List  of  Subjects  in  7  CFR  Part  906 

Marketing  agreements  and  orders, 
Texas  grapefruit,  oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  906  is  amended  as 
follows: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  THE  LOWER 
RIO  GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
Part  906  continues  to  read  as  follows: 

Authorit>':  Secs.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Paragraph  (a)  of  906.137  is  revised 
to  read  as  follows: 

§  906.137  Handlers  use  of  identifying 
marks  utilized  by  the  committee  in 
promotional  and  advertising  projects. 

(a)  Pursuant  to  §  906.37,  the 
identifying  marks  ‘Texasweet", 
“Sweeter  By  Nature”,  “Texas  Fancy”, 
and  ‘Texas  Choice”  shall  be  available 


to  handlers  only  under  the  following 
terms  and  conditions: 

(1)  The  identifying  marks 
‘Texasweet”  and  “Sweeter  by  Nature” 
may  severally  or  jointly  be  affixed  only 
to  containers  of  grapefruit  or  to 
individual  grapefruit  comprising  a  lot 
which  grades  at  least  U.S.  No.  1. 

(2)  The  identifying  mark  “Texas 
Fancy”  may  be  affixed  only  to 
containers  of  grapefruit  or  to  individual 
grapefruit  comprising  a  lot  which  grades 
at  least  U.S.  No.  1  with  no  more  than  40 
percent  of  the  surface  of  the  grapefruit, 
in  the  aggregate,  affected  by 
discoloration. 

(3)  The  identifying  mark  ‘Texas 
Choice”  may  be  affrxed  only  to 
containers  of  grapefruit  or  to  individual 
grapefruit  comprising  a  lot  which  grades 
at  least  U.S.  No.  2,  with  no  more  than  60 
percent  of  the  surface  of  the  grapefruit, 
in  the  aggregate,  affected  by 
discoloration. 

(4)  The  identifying  marks 
“Texasweet”  and  “Sweeter  by  Nature” 
may  severally  or  jointly  be  affixed  only 
to  containers  of  oranges  or  to  individual 
oranges  comprising  a  lot  which  grades 
at  least  U.S.  Combination,  with  not  less 
than  60  percent,  by  count,  of  the  oranges 
in  each  container  thereof  grading  at 
least  U.S.  No.  1  and  the  remainder  U.S. 
No.  2. 

(5)  The  identifying  mark  “Texas 
Choice”  may  be  affixed  only  to 
containers  of  oranges  or  to  individual 
oranges  comprising  a  lot  which  grades 
at  least  U.S.  No.  2,  except  that  in 
determining  whether  the  fruit  is 
reasonably  well  colored  the  yellow  or 
orange  color  must  predominate  over  the 
green  color  on  at  least  75  percent  of  the 
fruit  surface  in  the  aggregate  which  is 
not  discolored. 

***** 

3.  Paragraph  (a)  introductory  text  and 
paragraph  (a](3]  of  §  906.340  are  revised 
to  read  as  follows: 

§  906.340  Container,  pack,  and  container 
marking  regulations. 

(a)  No  handler  shall  handle  any 
variety  of  oranges  or  grapefruit  grown  in 
the  production  area  unless  such  fruit  is 
in  one  of  the  following  containers,  and 
the  fruit  is  packed  and  the  containers 
are  marked  as  specified  in  this  section: 
***** 

(3)  Container  grade  markings.  Except 
when  the  identifying  marks  “Texas 
Choice”  or  “Texas  Fancy”  are  used  by 
handlers  pursuant  to  §  906.137,  any 
container  of  U.S.  No.  2  grade  bruit  shall 
be  marked  to  indicate  the  grade  of  the 
fruit  in  letters  and  numbers  at  least 
three-fourths  inch  in  height:  Provided, 
That  bags  containing  five  or  eight 
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pounds  of  firuit  shall  be  so  marked  with 
letters  and  numbers  at  least  one-fourth 
inch  in  height  prominently  displayed  on 
the  front  panel  of  the  bag. 

*  *  *  «  * 

Dated;  October  12, 1988. 

Deputy  Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

[FR  Doc.  88-23908  Filed  10-14-88;  8:45  am] 
BILLING  CODE  3410-02-M 

Farmers  Home  Administration 

7  CFR  Part  1980 

Streamiining  the  Business  and 
Industrial  Guaranteed  Loan  Program 

agency:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to  streamline  the  Business 
and  Industry  (B&I)  Guaranteed  Loan 
program.  This  action  is  taken  to  reduce 
borrower  participation  costs,  reduce 
Federal  costs  per  job  created  or  saved, 
to  increase  the  number  of  jobs  created 
and  to  better  direct  the  program  toward 
displaced  farmers  and  small 
communities  with  higher  rates  of 
unemployment.  The  intended  ei^ect  is  to 
improve  program  operations  and 
eliminate  unneccessary  biudens  on 
borrowers. 

EFFECTIVE  DATE:  October  17, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  L  Bowles,  Loan  Specialist, 
Business  and  Industry  Division,  FmHA, 
USDA,  Washington,  DC.  20250; 
telephone  (202)  475-3811. 
SUPPLEMENTARY  INFORMATION: 

ClassiBcation 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  determined  “nonmajor.”  This 
action  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  enterprises  based  in  the  United  States 
to  compete  with  foreign  based 
enterprises  in  domestic  or  export 
markets. 

Environmental  Impact  Statement 
This  document  has  been  reviewed 
according  to  7  CFR  Part  1940,  Subpart  G, 


“Environmental  Program.”  It  is  the 
determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L.  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Intergovemment  Review 

This  program/ activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  number  10.422  and  is  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  Part  3015,  Subpart  V,  48 
FR  29112,  June  24, 1983). 

Discussion  of  Final  Rule 

A  proposed  rule  was  published  in  the 
March  29, 1988,  issue  of  the  Federal 
Register  (53  FR  10100).  It  proposed  to 
streamline  the  FmHA  Business  and 
Industrial  Guaranteed  Loan  (B&I) 
program  and  to  direct  program  benehts 
to  eligible  rural  areas  of  high 
unemployment,  to  displaced  farm 
families,  and  to  projects  that  make  the 
most  efficient  use  of  the  B&I  program’s 
financial  support.  This  rule  adopts  as 
final  that  proposed  rule,  with  certain 
technical  changes  adopted  on  the  basis 
of  public  comment.  Those  changes  deal 
with  the  following: 

1.  The  definition  of  an  area  of  high 
unemployment. 

2.  llie  incomes  dcta  tc  be  used  in 
measuring  job  cost  for  priority-setting. 

3.  The  threshold  amount  of  loan 
balance  used  to  determine  when  a 
FmHA  State  Director  may  waive  the 
requirement  for  an  annual  audited 
financial  statement. 

Comments  on  the  proposed  rule  were 
invited  from  the  public  until  April  28, 
1988.  Eight  comments  were  received  and 
have  been  carefully  considered. 

Two  commenters  noted  that  in  the 
setting  of  priorities  for  loan-making  the 
proposed  rule  inadvertently  gave  the 
higher  priority  to  projects  with  the 
highest  cost  per  job  created  or  saved. 
The  commenters  are  correct  and  in  the 
final  rule,  in  7  CFR  1980.451(d)(3),  the 
ordering  of  percentages  for  the  award  of 
priority  points  is  reversed,  correcting  the 
error  in  the  proposed  rule. 

Two  commenters  recommended  that 
instead  of  nonmetropolitan  median 
income  FmHA  use  nonmetropolitan 
household  income  as  a  factor  in 
determining  relative  costs  per  job  in  7 
CFR  1980.451(d)(3)(ii)  because  it  is  a 
figure  that  is  generally  more  accessible. 
An  FmHA  review  indicates  that,  in  fact, 
the  household  income  data  are  more 


available  and,  therefore,  this 
recommendation  is  accepted. 

Two  commenters  suggested  that  the 
language  of  the  proposed  rule  defining 
an  “area  of  high  unemployment”  at  7 
CFR  1980.402(a)  should  cite  the 
unemployment  rate  rather  than  the  level 
of  unemplo3nnent  and  restrict  to  Federal 
source  data  those  data  that  may  be 
used.  FmHA  concurs.  “Level”  has 
acquired  a  meaning  relating  to  the 
actual  number  of  imemployed  persons, 
not  the  percentage,  and  Federal  data 
down  to  the  county  level  is  now 
available.  Both  commenters  also 
recommended  using  data  that  is  not 
seasonally  adjusted  because  the 
seasonally  adjusted  data  is  sometimes 
not  available.  A  review  by  FmHA  has 
determined  that  this  is  correct  and  the 
change  recommended  by  the 
commenters  is  adopted. 

The  above  changes  resulting  from 
comments  received  are  in  clear 
conformity  with  the  intent  of  FmHA  and 
USDA  in  proposing,  and  now 
promulgating  this  rule,  and  conform  with 
the  descriptions  in  the  preamble  to  the 
proposed  rule. 

One  comment  was  received  opposing 
granting  State  Directors  authority  to 
waive  or  modify  otherwise  applicable 
requirements  that  appraisals  of 
collateral  be  performed  by  independent 
fee  appraisers.  The  proposed  rule,  at  7 
CFR  1980.444,  allows  State  Directors 
authority  to  permit  appraisals  by  a 
lender's  own  in  house  appraisers  under 
limited  circumstances.  While  the 
commenter  correctly  points  out  the 
advantages  of  utilizing  independent  fee 
appraisers,  it  is  FmHA’s  conclusion  that 
limited  discretion,  as  provided  in  the 
proposed  rule,  is  justified  in  the  case  of 
the  relatively  smaller  loans  that  FmHA 
is  seeking  to  encourage  by  reducing 
overhead  costs  in  the  handling  of 
applications  by  lenders  and  borrowers. 

It  should  be  pointed  out  that  FmHA  has 
had,  and  retains,  the  right  to  reject 
appraisals  it  determines  to  be 
inadequate. 

In  the  proposed  rule,  at  7  CFR 
1980.451(i)(13),  FmHA  proposed  to 
permit  waivers  of  requirements  for 
audited  financial  statements, 
substituting  compilations  or  reviews,  on 
seasoned  loans  in  the  relatively  smaller 
category.  Seasoned  loans  are  those 
which  have  been  current  for  two  years 
or  more,  have  been  paid  down  by  a  third 
or  more,  and  comply  with  loan 
covenants.  One  commenter 
recommended  that  compilations  or 
reviews  be  acceptable  on  all  loans  of 
$750,000  or  less,  including  new  loans. 
FmHA  recognizes  that  audits  of 
financial  statements  can  be  a  costly 
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item  for  a  smaller  business.  However, 
and  especially  for  new  businesses, 

FmHA  sees  the  audited  statement  as 
desirable,  not  only  as  a  tool  of  credit 
analysis,  but  also  as  a  valuable 
management  tool.  For  that  reason, 

FmHA  concludes  that  the  discretion  to 
permit  compilations  and  reviews  in  lieu 
of  audited  statements  should  remain 
limited  to  relatively  small,  seasoned 
loans.  However,  in  light  of  data 
presented  by  another  commenter 
relative  to  costs  and  benefits  of  audits, 
FmHA  has  reduced  to  $100,000  the 
threshhold  loan  balance.  State  Directors 
will  have  the  authority  to  waive  the 
audit  requirement  on  loans  with 
balances  below  that  threshhold. 

One  commenter  stated  that  the 
reduced  percentages  of  guarantee  on 
loans  over  $2  million  (7  CFR  1980.420] 
would  preclude  his  bank’s  participation. 
The  case  presented  in  the  comment 
would  not  be  affected  by  the  changes 
proposed.  It  appears,  based  on 
inferences,  that  there  is  some  confusion 
between  the  maximum  percentages  of 
guarantee  that  are  permitted  under  the 
rule  (90  percent  on  loans  of  $2  million  or 
less]  and  judgments  by  FmHA  field 
personnel  as  to  what  percentage,  within 
that  limit,  they  will  recommend  to  the 
FmHA  decision-making  officials.  Such 
judgments  are  based  on  credit  and  loan 
analyses.  The  maximum  percentage  (90 
percent  in  the  cited  example)  is  just  that, 
a  maximum.  The  percentage  of 
guarantee,  up  to  the  maximum,  is  a 
matter  of  negotiation  between  the  lender 
and  FmHA. 

Another  commenter  recommended 
that  the  maximum  percentage  of 
guarantee  be  80  percent  for  all  loans, 
regardless  of  size.  The  current  maximum 
is  90  percent  and  that  maximum  would 
be  retained  in  7  CFR  1980.420  for  loans 
of  $2  million  or  less.  Hie  purpose  of  the 
proposed  rule  is  to  stress  relatively 
smaller  loans.  That  objective,  FmHA 
concludes,  is  best  attained  by  providing 
a  higher  level  of  assistance  for  the 
relatively  smaller  projects,  compared  to 
those  involving  loans  over  $5  million,  on 
which  the  maximum  percentage  of 
guarantee  would  be  70  percent. 

One  commenter  recommended  partial 
retention  of  the  requirement  for 
feasibility  studies  on  loans  under  $2 
million.  FmHA  has  clarified  the 
language  in  7  CFR  1980.442  to  emphasize 
that  it  is  formal  feasibility  study  that 
would  be  the  subject  of  a  waiver.  The 
lender  would  still  have  to  demonstrate 
project  feasibility,  and  could  do  so  with 
data  less  formally  presented,  and  less 
costly  to  produce  than  the  formal 
studies  produced  by  consultants. 

This  final  rule  makes  the  following 
changes  in  the  B&I  Guaranteed  Loan 


program.  All  section  references  are  to 
Subpart  E  of  Part  1980  of  Title  7,  Chapter 
XVni  of  the  Code  of  Federal 
Regulations,  exept  as  otherwise  noted. 

1.  Section  1980.20  of  Subpart  A  of  Part 
1980  is  amended  to  show  that  the 
maximum  percentage  of  guarantee,  as 
opposed  to  the  maximum  loss  payable 
by  FmHA  on  a  B&I  Guaranteed  Loan,  is 
governed  by  §  1980.420  of  Subpart  E  of 
Part  1980. 

2.  Section  1980.402  is  amended  to 
define  an  area  of  high  unemployment  for 
priority-setting  in  loan  making. 

3.  A  uniform  cap  of  $10  million  is 
established  in  §  1980.413  for  the  amount 
of  a  new  loan  that  may  be  guaranteed. 

4.  A  new  §  1980.420  is  added, 
establishing  limits  on  the  percentage  of 
a  loan  that  may  be  guaranteed.  Those 
maximum  percentages  are  90  percent  for 
loans  not  over  $2  million,  80  percent  for 
loans  over  $2  million  but  not  over  $5 
million,  and  70  percent  for  loans  over  $5 
million. 

5.  Guarantees  of  loans  with  variable 
interest  rates  tied  to  a  base  rate 
published  periodically  in  a  recognized 
national  or  regional  financial 
publication  will  be  allowed  in  cases  in 
which  the  loan  agreement  provides  for 
interest  rate  floors  and  ceilings. 
Previously  §  1980.423  did  not  provide  for 
guarantees  when  the  loan  agreement 
provided  such  floors  and  ceilings. 

6.  Section  1980.442  is  revised  to  allow 
State  Directors  discretion  in  requiring 
formal  feasibility  studies  on  loans  of  $2 
million  or  less. 

7.  Section  1980.444  is  revised  to  allow 
State  Directors  limited  discretion  to 
permit  lenders’  “in  house”  appraisals  on 
loans  of  $2  million  or  less. 

8.  A  new  priority  system  is 
established  for  the  guaranteeing  of  new 
loans  at  §  1980.451(d)(3).  The  priority 
system  emphasizes  assistance  to 
(^placed  farmers  and  small 
communities  with  high  unemployment, 
projects  which  create  and/or  save  jobs 
at  the  lowest  cost  per  job,  and  projects 
where  FmHA  assistance  is  best 
leveraged. 

9.  Section  1980.451(f)  is  revised  so  that 
credit  reports  can  be  used  to  verify  data 
submitted  on  Statements  of  Personal 
History,  expediting  the  required 
clearance  process. 

10.  State  Directors  are  given  discretion 
in  §  1980.451(i)  and  §  1980.489 
Administrative  C  to  accept  compilation 
financial  statements  or  reviews  in  lieu  of 
audited  financial  statements  on 
seasoned  loans  with  unpaid  balances  of 
$100,000  or  less. 


..  ..  ■'  ■■■■■  .  ! 

List  of  Subjects  in  7  CFR  Part  1980 

Loan  Programs — Business  and 
industry — Rural  development 
assistance,  Rural  areas. 

For  the  reasons  set  forth  in  the 
preamble,  USDA  amends  Part  1980, 

Chapter  XVIII,  Title  7,  Code  of  Federal 
Regulations,  as  follows: 

PART  1980— GENERAL 

1.  The  authority  citation  for  Part  1980 
continues  to  read  as  follows: 

Authority:  7  CFR  Part  1989:  42  U.S.C.  1480; 

5  U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A— General 

2.  Section  1980.20  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  1980.20  Loan  guarantee  limits. 

The  maximum  loss  covered  by  the 
Loan  Note  Guarantee,  Form  FmHA  449- 
34,  or  Form  FmHA  1980-27,  “Contract  of 
Guarantee  (Line  of  Credit),”  can  never 
exceed  the  lesser  of:  the  percentage  of 
guarantee  of  principal  and  interest 
indebtedness  as  evidenced  by  said 
note(s]  or  by  assumption  agreement(s], 
any  loan  subsidy  due,  and  the 
percentage  of  guarantee  of  principal  and 
interest  indebtedness  on  secured 
protective  advances  for  protection  and 
preservation  of  collateral  made  with 
FmHA’s  authorization;  or  the  percentage 
of  guarantee  of  the  principal  advanced 
to  or  assumed  by  the  borrower  imder 
said  note(s]  or  assumption  agreement(s) 
and  any  interest  due  (including  any  loan 
subsidy)  thereon.  Lenders  and 
applicants  will  propose  the  percentage 
of  guarantee.  Lenders  and  applicants 
will  be  informed  in  writing  on  Form 
FmHA  449-14  by  FmHA  of  any 
percentage  of  guarantee  less  Aan 
proposed  by  the  lender  and  applicant, 
and  the  reasons  therefore.  (See  §  1980.80 
of  this  subpart  regarding  appeals.)  The 
maximum  percentage  of  guarantee  (as 
opposed  to  the  maximum  loss  covered 
by  the  guarantee]  on  a  Business  and 
Industrial  loan  is  defined  in  §  1980.420  of 
Subpart  E  of  this  part.  FmHA  will 
determine  the  percentage  of  guarantee 
after  considering  all  credit  factors 
involved,  including  but  not  limited  to: 
***** 

Subpart  E— Business  and  Industrial 
Loan  Program 

3.  Section  1980.402  is  amended  by 
removing  all  first  level  paragraph 
designations  and  by  adding  after  the 
introductory  text  a  new  paragraph  to 
read  as  follows: 
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§1980.402  Definitions. 

*  *  *  «  * 

Area  of  high  unemployment.  An  area 
in  which  a  B&I  Loan  Guarantee  can  be 
issued,  consisting  of  a  county  or  group  of 
contiguous  counties  or  equivalent 
subdivisions  of  a  State  which,  on  the 
basis  of  the  most  recent  12-month 
average  or  the  most  recent  annual 
average  data,  has  a  rate  of 
unemployment  150  percent  or  more  of 
the  national  rate.  Data  used  must  be 
those  published  by  the  Bureau  of  Labor 
Statistics,  U.S.  Department  of  Labor. 

*  *  *  «  * 

4.  Section  1980.413  is  amended  by 
removing  paragraph  (a)(4)  and  by 
amending  paragraph  (b)  by  removing  the 
words  “as  set  forth  in"  and  replacing 
them  with  the  word  “under." 

5.  Section  1980.420  is  added  to  read  as 
follows: 

§  1980.420  Loan  guarantee  limits. 

The  percentage  of  guarantee,  up  to  the 
maximum  allowed  by  this  section,  is  a 
matter  of  negotiation  between  the  lender 
and  FmHA. 

(a)  For  loans  of  $2  million  or  less,  the 
maximum  percentage  of  guarantee  is  90 
percent. 

(b)  For  loans  over  $2  million  but  not 
over  $5  million,  the  maximum 
percentage  of  guarantee  is  80  percent. 

(c)  For  loans  in  excess  of  $5  million, 
the  maximum  percentage  of  guarantee  is 
70  percent. 

(d)  Lenders  and  borrowers  will 
propose  the  percentage  of  guarantee. 
FmHA  informs  lenders  and  borrowers  in 
writing  on  Form  FmHA  449-14  of  any 
percentage  of  guarantee  less  than 
proposed  by  the  lender  and  borrower, 
and  the  reasons  therefore.  FmHA 
determines  the  percentage  of  guarantee 
after  considering  all  credit  factors 
involved,  including  but  not  limited  to: 

(1)  Borrower’s  management.  The 
borrower’s  management,  and  when 
appropriate,  equity  capital,  history  of 
operation,  marketing  plan,  raw  material 
requirements,  and  availability  of 
necessary  supporting  utilities  and 
services; 

(2)  Collateral.  Collateral  for  the  loan; 

(3)  Financial  condition.  Financial 
condition  of  borrower  or  borrower’s 
principals,  if  appropriate; 

(4)  Lender’s  exposure.  The  lender’s 
exposure  before  and  after  the  loan,  and 
any  applicable  limits  on  the  lender’s 
lending  authority;  and 

(5)  Trends  and  conditions.  Current 
trends  and  economic  conditions. 

6.  Section  1980.423  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 


§  1980.423  Interest  rates. 

(a)*  *  * 

(1)  A  variable  interest  rate  must  be  a 
rate  that  is  tied  to  a  base  rate  published 
periodically  in  a  recognized  national  or 
regional  financial  publication 
specifically  agreed  to  by  the  lender  and 
borrower.  It  must  rise  and  fall  with  the 
selected  base  rate,  and  changes  can  be 
made  no  more  often  than  quarterly.  The 
lender  must  incorporate  within  the 
variable  rate  promissory  note  at  loan 
closing,  the  provision  for  adjustment  of 
payment  installments  coincident  with  an 
interest  rate  adjustment.  ’This  will 
assure  that  the  outstanding  principal 
balance  is  properly  amortized  within  the 
prescribed  loan  maturity  to  eliminate 
the  possibility  of  a  balloon  payment  at 
the  end  of  the  loan. 

«  *  *  *  * 

7.  ’The  introductory  text  of  §  1980.442 
is  revised  to  read  as  follows: 

§1980.442  Feasibility  studies. 

Feasibility  studies  by  recognized 
independent  consultants  are  required. 

For  loans  of  two  million  dollars  or  less, 
the  State  Director  may  waive  this 
requirement  at  the  request  of  the  lender 
if  the  lender  provides  data  that  establish 
economic,  market,  technical,  financial, 
and  management  feasibility  to  the 
satisfaction  of  FmHA.  Market,  financial, 
and  management  histories  and  analyses 
are  of  critical  importance.  The  cost  of 
feasibility  studies  shall  be  borne  by  the 
applicant  and  may  be  paid  from  funds 
included  in  the  loan,  llie  outline  of  the 
feasibility  study  or  of  data  submitted  in 
lieu  thereof  must  be  approved  by  FmHA. 
FmHA  persormel  may  not  recommend 
consultants,  but  may  provide  the 
borrower  with  a  list  of  consultants  who 
have  performed  satisfactorily  on 
previous  projects.  An  acceptable 
feasibility  study  should  include,  but  not 
be  limited  to: 

****** 

8.  Section  1980.444  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1980.444  Appraisal  of  property  serving 
as  collateral. 

(a)  Appraisal  reports  prepared  by 
independent  qualified  fee  appraisers 
will  be  required  on  all  property  that  will 
serve  as  collateral.  In  the  case  of  loans 
two  million  dollars  or  less,  the  State 
Director  may  modify  this  requirement  by 
permitting  the  appraisal  to  be  made  by  a 
qualified  appraiser  on  the  lender’s  staff 
with  experience  appraising  the  type  of 
collateral  involved.  The  appraisers  will 
give  their  opinion  regarding  the  current 
market  value  of  the  collateral  and  the 
purpose  for  which  the  appraisal  will  be 
used.  The  lender  will  be  responsible  for 


assuring  that  appropriate  appraisals  are 
made. 

***** 

9.  Section  1980.451  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d),  paragraph  (d)(3)  and 
(f)(3),  and  the  introductory  text  of 
paragraph  (i)(13),  and  Administrative 
paragraph  A.6.(c)  to  read  as  follows: 

§  1980.451  RHng  and  processing 
applications. 

***** 

(d)  Loan  Priorities.  Applications  and 
preapplications  received  by  FmHA  will 
be  considered  in  the  order  received: 
however,  for  the  purpose  of  assigning 
priorities  as  described  in  paragraph 
(d)(3)  of  this  section,  FmHA  will 
compare  an  application  to  other  pending 
applications. 

***** 

(3)  Priorities  will  be  assigned  by 
FmHA  to  eligible  applications  on  the 
basis  of  a  point  system  that  takes  into 
account  project  location,  the  creation 
and  saving  of  jobs,  the  cost  at  which 
those  jobs  would  be  created  or  saved, 
seasonal  and  part-time  job  impact,  and 
leveraging  of  FmHA  assistance.  The 
application  and  supporting  information 
submitted  with  it  will  be  used  to 
determine  an  eligible  proposed  project’s 
priority  for  available  funds  or  guarantee 
authority.  The  priorities  described  in 
this  paragraph  will  be  used  by  FmHA  to 
score  projects.  A  copy  of  the  calculation 
of  the  score  should  be  placed  in  the  case 
file  for  future  reference. 

(i)  Location  priorities.  The  priority 
score  for  location  will  be  the  score  for 
the  highest-ranked  category  in  which  the 
project  fits.  If  the  location  does  not  fit 
one  of  these  categories,  its  receives  no 
points  for  location.  The  categories,  and 
their  point  scores,  are: 

(A)  Located  in  a  city  or  area  under 
25,000  population  (10  points). 

(B)  Located  in  a  city  or  area  under 
25,000  population  that  is  in  an  area  of 
high  unemployment  as  of  the  date  of 
application  (20  points). 

(C)  Located  in  an  area  of  high 
unemployment  as  of  the  date  of 
application,  provided  the  borrower 
certifies  in  writing  to  the  State  Director 
in  simple  narrative  or  letter  form  that 
the  project  will  employ  on  a  permanent, 
full-time  basis  (providing  at  its  own  cost 
such  training  or  retraining  as  may  be 
needed)  persons  (numbering  no  fewer 
than  25  percent  of  the  project’s 
employment)  who  are  members  of 
displaced  farm  families  which  recently 
derived  hrom  farming  or  ranching  the 
majority  of  their  combined  incomes  but 
are  no  longer  actively  engaged  in 
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feirming  or  ranching  as  operators  or 
employees  (35  points). 

(ii)  Jobs  priorities.  The  priority  score 
for  jobs  created  and/or  saved  is  the 
score  for  the  highest-ranked  category  in 
which  the  project  fits.  If  the  project  does 
not  ht  one  of  Aese  categories,  it 
receives  no  points  for  jobs.  The 
categories,  and  their  point  scores,  are: 

(A)  Project  will  contribute  to  the 
overall  economic  stability  of  the  project 
area  and  generate  permanent  jobs 
beyond  the  entrepreneur  and  the 
entrepreneur’s  household  [10  points). 

(B)  Project  will  contribute  to  the 
overall  economic  stability  of  the  project 
area  and  will  employ  on  a  permanent 
full-time  basis  a  number  of  persons  that 
is  significant  in  the  context  of  the  area’s 
economy  (20  points). 

(C)  Project  will  contribute  to  the 
overall  economic  stability  of  the  project 
area,  will  employ  on  a  permanent  full¬ 
time  basis  a  number  of  persons  that  is 
significant  in  the  context  of  the  area’s 
economy,  and  will  retain  in  that  area  a 
significant  number  of  jobs  that  would 
otherwise  be  lost  (35  points) 

(iii)  Job  cost  priorities.  The  priority 
score  for  the  project’s  cost  per  job  is  the 
score  for  the  highest-ranked  category  in 
which  the  project  fits.  First,  divide  the 
amount  of  the  FmHA  guaranteed  loan 
by  the  number  of  jobs  created  or  saved, 
lliis  will  result  in  the  cost  per  job.  Count 
only  full-time  jobs.  Part-time  jobs  may 
be  reduced  to  a  fraction  of  a  full-time 
job  and  counted.  For  example,  a  20- 
hour-  per-week  job,  or  a  job  that  is  full¬ 
time  for  six  months  per  year,  is  one-half 
of  a  job.  Second,  determine  the  State’s 
nonmetropolitcm  household  income  as 
described  in  §  1980.451(d)(3)(vi).  Third, 
divide  the  cost  per  job  by  the  State’s 
nonmetropolitan  household  income.  For 
example,  if  the  cost  per  job  is  $10,000 
and  the  State’s  nonmetropolitan 
household  income  is  $20,000,  the  result 
will  be  0.5.  The  categories,  and  their 
point  scores  are: 

(A)  Loans  on  which  the  result  is 
greater  than  1.5  but  less  than  2.0  (5 
points). 

(B)  I^ans  on  which  the  result  is  from 
1.0  to  1.5  (15  points). 

(C)  Loans  on  which  the  result  is  less 
than  1.0  (25  points). 

If  the  result  exceeds  2.0,  a  high  cost 
p>er  job  in  that  State,  no  points  are 
received  for  job  cost 

(iv)  Additional  Points.  There  shall  be 
added  to  the  score  the  points  indicated 
for  any  and  all  of  the  following  criteria 
met  by  the  project 

(A)  FmHA  guaranteed  loan  is  less 
than  50  percent  of  project  cost  (5  points). 

(B)  Percentage  of  guarantee  is  10  or 
more  percentage  points  less  than  the 


maximum  allowable  for  a  loan  of  its  size 
(5  points). 

(C)  Project  will,  in  addition  to  any 
permanent  full-time  jobs,  create  a 
significant  number  of  part-time  or 
seasonal  jobs  that  will  provide 
additional  income  to  underemployed 
residents  of  the  project  area  without 
their  having  to  give  up  any  present  part- 
time  or  seasonal  jobs  (10  points). 

(v)  Administrative  Points.  The  State 
Director  may  assign  up  to  20  points  to  an 
application  in  addition  to  those  points 
scored  under  S  1980.451(d)(3)  (i)  through 
(iv).  These  administrative  points  are 
intended  to  be  assigned  by  a  State 
Director  only  in  cases  of  imforeseen 
exigencies,  emergencies,  benefits  to 
other  FmHA-assisted  projects  (including 
the  limiting  of  financial  risks  affecting 
FmHA  loans  and  loan  guarantees)  or  the 
loss  of  financing  if  FmHA  funds  are  not 
committed  in  a  timely  fashion.  They 
may  also  be  assigned  in  cases  in  which 
the  project’s  goods  or  services  are 
essential  to  other  Federally  assisted 
projects  and  activities  in  the  area  or  to 
the  successful  implementation  of  an 
economic  development  strategy  for  the 
area  that  is  sponsored  and/or  operated 
by  an  agency  of  the  Federal  or  State 
government.  An  explanation  for  the 
assigning  of  these  points  by  the  State 
Director  will  be  appended  to  the 
calculation  of  the  project  score 
maintained  in  the  case  file.  If  an 
application  is  considered  in  the  National 
Office,  the  Administrator  may  also 
assign  up  to  20  points.  An  assignment  of 
points  by  the  Administrator  will  be  by 
memorandum,  stating  the 
Administrator’s  reasons,  and  that 
memorandum  will  be  appended  to  the 
calculation  of  the  project  score 
maintained  in  the  case  file.  In  assigning 
priorities  to  applications  and  in  selecting 
projects  for  funding,  FmHA  will 
consider  State  development  strategies. 
Funds  (guarantee  authority)  allocated 
for  use  as  prescribed  in  this  regulation 
are  to  be  considered  for  use  by  Indian 
tribes  within  the  State  regardless  of 
whether  State  development  plans 
include  Indian  reservations  within  the 
State’s  boundaries.  It  is  essential  that 
Indians  residing  on  such  reservations 
have  equal  opportunity  to  participate  in 
any  benefits  of  these  programs. 

(vi)  Indexation.  When  current,  annual 
data  are  not  available  to  determine  a 
State’s  nonmetropolitan  household 
income  for  purposes  of  the  calculations 
described  in  paragraph  (d)(3)(iii)  of  this 
section,  indexation  of  census  data  is 
necessary.  The  State  Director  will  use 
the  figure  from  the  most  recent 
decennial  census  of  the  United  States, 
increased  by  a  factor  representing  the 
increase  since  the  year  of  that  census  in 


the  Consumer  Price  Index  (“CIP-U”). 
That  factor  shall  be  furnished  annually 
by  the  National  Office,  FmHA. 

*  *  «  «  « 

(f)  *  *  * 

(3)  Form  FmHA  449-4,  “Statement  of 
Personal  History,’’  for  a  proprietor 
(owner),  each  partner,  officer,  director, 
key  employee  and  stockholders  holding 
20  percent  or  more  interest  in  the 
borrower  except  for  those  corporations 
listed  on  a  major  stock  exchange  and  for 
those  so  listed  if  required  by  FmHA. 
Forms  FmHA  449-4  are  not  required  to 
be  submitted  for  elected  officials  and 
appointed  ofificials  in  connection  with 
loan  applications  from  public  bodies. 
Failure  to  report  full,  complete  and 
accurate  information  on  the  Statement 
of  Personal  History  may  result  in 
FmHA’s  not  making  or  guaranteeing  the 
loan.  Whenever  possible,  a  local, 
regional,  or  national  credit  report, 
furnished  by  the  lender,  will  be  used  to 
verify  data  on  Form  FmHA  449-4. 
***** 

(i)  ‘  * 

(13)  Proposed  loan  agreement.  (See 
paragraph  VII  of  Form  FmHA  449-35). 
Loan  agreements  between  the  borrower 
and  lender  will  be  required.  The  final 
executed  loan  agreement  must  include 
FmHA’s  requirements  as  set  forth  in  the 
Form  FmHA  449-14,  including  the 
requirements  for  periodic  financial 
statements  and  recordkeeping.  There 
must  be  a  requirement  for  an  annual 
audited  financial  statement  of  the 
borrower;  it  will  be  performed  by  an 
independent  certified  public  accountant 
or  by  an  independent  public  accountant 
licensed  and  certified  on  or  before 
December  31, 1970,  by  a  regulatory 
authority  of  a  State  or  other  political 
subdivision  of  the  United  States.  An 
acceptable  audit  will  be  performed  in 
accordance  with  generally  accepted 
auditing  standarc^  and  include  such 
tests  of  the  accounting  records  as  the 
auditor  considers  necessary  in  order  to 
express  an  opinion  on  the  financial 
condition  of  the  borrower.  FmHA  does 
not  require  an  unqualified  audit  opinion 
as  a  result  of  the  audit.  In  the  case  of 
seasoned  loans  with  impaid  balances  of 
$100,000  or  less,  the  State  Director  may 
modify  this  audit  requirement  by 
permitting  the  use  of  compilation 
financial  statements  or  reviews  to 
satisfy  the  audit  requirement  if  prior 
audits  were  satisfactory.  The  loan 
agreement  must  also  include,  but  is  not 
limited  to,  the  following: 
***** 

A.  Administrative  *  *  * 

***** 

6.  *  *  * 
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(c)  A  local,  national  or  regional  credit 
report  and  Form  FmHA  449-4  for  all  loans 
over  one  million  dollars  or  for  loans, 
regardless  of  size,  when  the  State  Director 
believes  a  character  evaluation  check  is 
advisable. 

*  *  «  *  * 

10.  Section  1980.469  is  amended  by 
revising  paragraph  “Administrative” 

C(l)  to  read  as  follows: 

§  1980.469  Loan  servicing. 

«  *  *  *  * 

Administrative 

•  *  *  *  » 

C.  *  *  * 

1.  The  lender  understands  upon  initial 
contact  during  loan  application  and  in 
particular  at  loan  closing  that  the  lender  is 
responsible  for  loan  servicing  and  that 
annual  audited  financial  statements  arc 
required,  but  that  in  the  case  of  seasoned 
loans  with  unpaid  balances  of  $100,000  or 
less,  compilation  fmancial  statements  or 
reviews  may  satisfy  the  audit  requirement. 
***** 

§  1980.481  [Amended] 

11.  Section  1980.481(a)  of  Subpart  E  of 
Part  1980  is  amended  by  removing  the 
reference,  §  1980.402(b),  and  replacing  it 
with  a  reference,  §  1980.402. 

Appendix  C— [Amended] 

12.  Appendix  C  of  Subpart  E  of  Part 
1980  is  amended  by  removing  paragraph 
(4)  and  redesignating  paragraphs  (5) 
through  (14)  as  (4)  through  (13). 

Dated:  September  7, 19B8. 

Roland  R.  Vautour, 

Under  Secretary  for  Small  Community  and 
Rural  Development 

[FR  Doc.  88-23789  Filed  10-14-88;  a45  am) 
BILUNC  CODE  3410-07-M 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  87-024] 

Brucellosis;  Documentation  of  Animal 
Identification  on  Certificates 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
brucellosis  regulations  to  give  those  who 
complete  certificates  an  alternative  to 
transcribing  individual  animal 
identification  or  ownership  brands 
directly  onto  certificates.  Under  this 
rule,  those  who  complete  certificates 
may  staple  to  certificates  a  document 
already  listing  this  information.  This 
rule  will  reduce  the  paperwork  burden 
for  those  who  complete  certificates 


while  continuing  to  ensure  adequate 
identification  of  animals  moved  with  a 
certificate. 

effective  date:  November  16, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  D.  Hobbs,  Senior  Staff 
Veterinarian,  Regulatory 
Communications  and  Compliance  Staff, 
VS,  APHIS,  USDA,  Room  829,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782;  301-43&-8565. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  program  to  prevent  the 
interstate  spread  of  brucellosis,  the 
regulations  in  9  CFR  Part  78  (referred  to 
below  as  the  regulations)  require  a 
certificate  for  certain  interstate 
movements  of  cattle  and  bison.  Section 
78.1  of  the  regulations  requires  that 
certificates  show  identification  for  each 
animal  to  be  moved  with  the  certificate. 
In  most  cases,  individual  animal 
identification  is  required;  in  some  cases, 
ownership  brands,  which  identify 
animals  to  a  particular  herd,  are 
allowed. 

On  December  22, 1986,  we  published 
in  the  Federal  Register  (51  FR  45776- 
45777,  Docket  No.  86-095)  a  proposal  to 
provide  an  alternative  to  writing 
individual  identification  or  ownership 
brands  directly  onto  certificates.  We 
proposed  that,  under  certain  conditions, 
this  information  could  be  provided  by 
attaching  to  a  certificate  another 
document  already  listing  this 
information,  such  as  a  brucellosis  test 
record  (VS  Form  4-33),  or,  for  cattle 
allowed  to  be  identified  by  ownership 
brands,  an  official  brand  inspection 
certificate. 

The  proposed  rule  reflected  our  belief 
that  we  could  facilitate  the  interstate 
movement  of  certain  cattle  and  bison  by 
reducing  the  paperwork  burden  on  those 
who  prepare  certificates  while 
continuing  to  ensure  adequate 
identification  of  the  animals  being 
moved. 

We  invite  written  comments  on  our 
proposed  rule,  stipulating  that  they  had 
to  be  postmarked  or  received  on  or 
before  February  20, 1987.  We  received 
20  comments.  14  in  support  of  the 
proposal  and  6  against.  The  comments 
were  from  state  and  federal  veterinary 
officials,  an  accredited  veterinarian,  and 
the  American  Veterinary  Medical 
Association.  All  the  comments  were 
carefully  considered  and  all  objections 
and  suggestions  are  discussed  in  this 
supplementary  information  section. 

With  the  exception  of  changes 
discussed  below  and  nonsubstantive, 
editorial  changes  to  the  proposed 
definition  of  “Certificate,”  we  are 
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adopting  the  provisions  of  the  proposed 
rule  for  the  reasons  given  in  the 
proposal  and  in  this  document. 

Comments 

Our  proposal  required  that  documents 
attached  to  a  certificate  identify  each 
animal  to  be  moved  with  the  certificate, 
but  no  other  animals. 

Two  commenters  asserted  that  we 
should  not  require  documents  attached 
to  a  certificate  to  identify  only  those 
animals  to  be  moved  with  the 
certificate.  Rather,  they  said,  we  should 
allow  the  certificate  to  state  that  X 
number  of  animals  listed  on  the 
attached  form  were  piuchased  by  the 
consignee. 

Animals  may  be  moved  interstate 
with  a  certificate  only  if  they  meet 
certain  conditions.  Certificates,  or 
documents  attached  to  them,  must 
identify  each  animal  to  be  moved  with 
the  certificate.  In  most  cases,  individual 
animal  identification  is  required;  under 
certain  conditions,  ownership  brtmds, 
which  identify  animals  to  a  particular 
herd,  may  be  used  as  identification.  This 
requirement  provides  the  necessary 
means  of  verifying  that  the  animals 
moved  are,  in  fact  the  same  animals 
that  were  released  for  movement  with 
the  certificate.  In  addition,  we  depend 
on  this  same  identification  process  to 
provide  a  record  of  the  movement  of 
these  animals.  If  biucellosis  is  detected 
at  any  place  where  an  animal  has  been, 
this  record  allows  us  to  locate  potential 
sources  of  infection  and  take  action  to 
prevent  the  spread  of  the  disease. 
Therefore,  we  have  not  adopted  the 
commenters’  suggestion. 

Six  commenters  maintained  that  there 
would  be  few  instances  where  all 
animals  listed  on  a  dociunent  such  as  a 
test  chart,  would  be  moved  interstate 
with  the  same  certificate.  For  this 
reason,  one  of  these  commenters 
concluded  that  we  should  not  adopt  the 
proposed  rule;  the  other  four  suggested 
that  we  allow  use  of  documents  that 
identify  animals  in  addition  to  those 
covered  by  a  certificate  if  information 
pertaining  to  the  extra  animals  is 
crossed  out. 

We  recognize  that,  in  many  cases, 
documents  used  to  provide  individual 
animal  identification  would  contain 
information  pertaining  to  animals  in 
addition  to  those  to  be  moved  interstate 
with  a  particular  certificate.  However, 
not  adopting  the  proposed  rule  would 
disallow  use  of  all  documents,  even  if 
they  identified  only  those  animals  to  be 
moved  interstate  with  a  certificate. 

Since  use  of  another  dociunent  to 
provide  animal  identification  is  meant  to 
be  an  option,  not  a  requirement,  it  is  not 
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necessary  for  our  rule  to  accommodate 
all  types  of  documents.  On  the  other 
hand,  crossing  out  information 
pertaining  to  additional  animals  would, 
in  effect,  produce  a  document 
identifying  each  animal  to  be  moved 
with  the  certificate,  but  no  other 
animals.  The  Hnal  rule,  therefore,  allows 
use  of  documents  that  contain  individual 
identification  for  animals  other  than 
those  moved  with  a  certificate  if  this 
information  has  been  crossed  out  in  ink 
on  each  copy. 

One  commenter  who  favored  crossing 
out  information  pertaining  to  additional 
animals  on  attached  documents  also 
suggested  that  any  cross-outs  be 
initialed  by  the  person  (Veterinary 
Services  representative,  state 
representative,  or  accredited 
veterinarian]  who  issues  the  certificate. 

It  does  not  appear  that  requiring  the 
person  who  issues  a  certificate  to  initial 
cross-outs  on  attached  documents 
would  improve  compliance  with  the 
regulations.  Therefore,  we  have  made  no 
change  in  response  to  this  comment. 

One  commenter  stated  that  any 
unused  space  for  identifying  individual 
animals  on  attached  documents  should 
be  marked  through  in  ink.  He  reasoned 
that  marking  through  this  space  would 
make  it  difficult  for  anyone  to  add 
identification  for  animals  not  meant  to 
be  moved  with  the  certificate. 

We  agree,  and  the  final  rule  requires 
that  any  unused  space  for  identifying 
individual  animals  on  attached 
documents  must  be  marked  through  in 
ink  so  that  no  additional  information 
may  be  added. 

Two  commenters  opposed  use  of 
ownership  brands  to  identify  animals  on 
certificates.  One  of  these  commenters 
maintained  that  if  we  did  allow 
ownership  brands  to  be  used  as 
identification  on  certificates,  then  we 
should  require  the  official  brand 
inspection  certificate  to  show  the 
individual  brand  on  each  animal  to  be 
moved  with  the  certificate  but  no  other 
brands. 

Our  proposed  rule  did  not  introduce 
the  option  of  using  ownership  brands  as 
identification  on  certificates.  Use  of 
ownership  brands  to  identify  cattle 
moved  with  certificates  has  been 
allowed,  under  certain  conditions,  since 
October  14, 1986.  In  accordance  with  the 
definition  of  “Certificate"  in  §  78.1  of  the 
regulations,  ownership  brands  may  be 
used  to  provide  identification  for  cattle 
moved  interstate  with  a  certificate  when 
the  regulations  do  not  require  the  cattle 
to  have  an  official  test  before  the 
interstate  movement.  In  addition,  the 
ownership  brands  must  be  registered 
with  an  official  brand  recording  agency, 
and  the  cattle  must  be  accompanied  by 


official  brand  inspection  certificates. 
Allowing  use  of  ownership  brands  under 
these  circumstances  facilitates 
identification  procedures  for  cattle 
originating  in  Class  Free  states  or  areas, 
or  in  certified  brucellosis-free  herds. 
Because  these  cattle  present  a  very  low 
risk  of  transmitting  brucellosis,  use  of 
ownership  brands  to  identify  them  on 
certificates  does  not  impede  the 
brucellosis  eradication  program. 

Our  rule  only  states  that,  when 
ownership  brands  are  allowed  as 
identification  on  certificates,  individuals 
preparing  certificates  may  provide  this 
information  by  stapling  official  brand 
inspection  certificates  to  the  certificates, 
rather  than  by  transcribing  the 
ownership  brands  directly  onto  the 
certificate. 

We  agree,  however,  that  when  official 
brand  inspection  certificates  are  used  to 
provide  identification  for  cattle  moved 
interstate  with  a  certificate,  the  official 
brand  inspection  certificate  should  show 
only  the  brands  on  those  cattle  to  be 
moved  with  the  certificate.  Official 
brand  inspection  certificates  may  show 
multiple  ownership  brands,  and  some  of 
these  could  be  for  cattle  other  than 
those  moved  with  a  particular 
certificate.  As  noted  earlier  in  the 
discussion  of  individual  identification, 
we  use  the  identification  shown  on 
certificates  to  verify  that  animals  moved 
with  a  certificate  are  the  aninrials  that 
were  released  for  that  movement,  and  to 
provide  a  record  of  the  movement  of 
these  animals.  Allowing  a  certificate  or 
an  attached  document  to  show 
identification  for  animals  other  than 
those  authorized  to  be  moved  with  the 
certificate  would  complicate  these  tasks. 
Therefore,  our  final  rule  requires  that 
each  copy  of  the  official  brand 
inspection  certificate  show  the 
ownership  brand  of  each  animal  to  be 
moved  with  the  certificate,  but  any  other 
ownership  brands  must  be  crossed  out 
in  ink.  Also,  to  prevent  additional 
ownership  brands  from  being  recorded 
on  the  official  brand  inspection 
certificate,  the  final  rule  requires  that 
any  unused  space  for  recording 
ownership  brands  must  be  crossed  out 
in  ink  on  each  copy  of  the  official  brand 
inspection  certificate. 

We  proposed  to  require  that 
documents  attached  to  a  certificate  be 
imprinted  with  a  serial  number.  We  also 
proposed  to  require  that  the  name  of  the 
document  and  the  serial  number  be 
written  in  ink  in  the  identification 
column  on  each  copy  of  the  certificate 
and  that  this  information  be  circled  or 
boxed,  also  in  ink,  so  that  no  numbers 
could  be  added.  Our  intent  was  to  make 
it  difficult  for  anyone  to  substitute 
documents  on  a  certificate  or  to  attach 


additional  documents  to  a  certificate. 
Several  commenters  pointed  out  that 
some  commonly  used  test  records  are 
not  serially  numbered.  They  suggested 
that  we  allow  the  use  of  documents  that 
are  not  serially  numbered  but  that  are 
identifiable  and  retrievable  by  some 
other  means. 

We  agree  that  requiring  a  serial 
number  would  preclude  use  of  many 
state  and  federal  forms  that  otherwise 
could  be  used  to  provide  individual 
identification  for  animals  moved 
interstate  with  a  certificate.  We  also 
have  concluded  that  other  information 
would  adequately  identify  attached 
documents,  including  official  brand 
inspection  certificates,  and  allow  timely 
location  of  a  copy  should  that  become 
necessary.  The  final  rule,  therefore,  does 
not  require  imprinted  serial  numbers  on 
either  state  or  federal  forms  used  to 
provide  individual  animal  identification 
or  official  brand  inspection  certificates 
used  to  identify  animals.  Instead,  the 
final  rule  requires  that  the  following 
information  be  written  on  the  original 
and  each  copy  of  a  certificate  when  an 
attached  document  provides  animal 
identification:  (1)  The  name  of  the 
attached  document;  and  (2)  either  the 
serial  number  on  the  document  or,  if  the 
document  is  not  imprinted  with  a  serial 
number,  both  the  name  of  the  person 
who  prepared  the  document  and  the 
date  the  document  was  signed.  This 
information  must  be  written  in  ink  in  the 
identification  column  on  each  copy  of 
the  certificate  and  must  be  circled  or 
boxed,  also  in  ink,  so  that  no  additional 
information  can  be  added. 

Because  the  final  rule  does  not  require 
attached  documents,  including  official 
brand  inspection  certificates,  to  be 
serially  numbered,  we  are  not  adopting 
the  proposed  definition  of  "Official 
brand  inspection  certificate.”  The 
current  definition  will  stand. 

We  proposed  to  require  that  a  copy  of 
any  document  used  to  provide 
identification  for  animals  moved  with  a 
certificate  be  “attached”  to  each  copy  of 
the  certificate.  One  commenter 
suggested  that  copies  of  documents 
should  be  stapled  to  each  copy  of  a 
certificate  to  help  prevent  the  papers 
from  becoming  separated. 

We  agree,  and  ^e  final  rule  requires 
stapling. 

Three  commenters  said  we  should  not 
allow  use  of  attached  documents 
because  the  documents  will  become 
detached  and  lost. 

As  explained  above,  we  have 
modified  the  proposed  rule  to  require 
documents  to  be  attached  by  stapling. 
We  believe  this  will  be  sufficient,  in 
most  cases,  to  ensure  that  certificates 
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and  attached  dociunents  stay  together. 
Although  it  is  possible  that  some 
documents  may,  despite  the  staple, 
become  separated  from  a  certificate,  it  is 
unlikely  that  this  will  occur  on  every 
copy  of  the  certiHcate.  (In  accordance 
with  §  78.2  of  the  regulations,  one  copy 
of  the  certiHcate  must  accompany  the 
animals  to  destination,  and  one  copy 
must  be  forwarded  to  the  state  animal 
health  official  of  the  state  of  destination, 
or  to  the  state  animal  health  ofHcial  of 
the  state  of  origin  for  forwarding  to  the 
state  of  destination.  Also,  in  most  states, 
the  state  animal  health  official  of  the 
state  of  origin  retains  a  copy  of  the 
certificate.  Our  rule  stipulates  that, 
when  animal  identification  is  provided 
by  a  document  attached  to  a  certificate, 
a  copy  of  that  document  must  be 
attached  to  each  copy  of  the  certificate.) 
Furthermore,  the  final  rule  requires  the 
original  and  all  copies  of  the  certificate 
to  show  the  name  of  the  attached 
document  and  either  the  serial  number 
of  the  document  or  both  the  name  of  the 
preparer  and  the  date  the  document  was 
signed.  This  information  will  allow  us  to 
locate  additional  copies  of  the  document 
should  that  become  necessary. 

One  commenter  asserted  that  we 
should  not  allow  attached  documents  to 
provide  identification  of  animals 
because  copies  often  are  not  of 
sufficient  quality  to  be  readable. 

Another  commenter,  who  supported  the 
proposed  rule,  asked  whether  carbon 
copies  or  photocopies  could  be  used. 

As  noted  above,  our  rule  requires  that, 
when  animal  identification  is  provided 
by  a  document  attached  to  a  certificate, 
a  copy  of  that  document  must  be 
attached  to  each  copy  of  the  certificate. 
We  realize  that  copies  may  sometimes 
be  too  light  to  be  readable  and  that 
these  copies  would  be  of  no  use  to  us. 
Therefore,  the  final  rule  specifies  that 
copies  must  be  legible.  Any  type  of 
copy,  including  carbon  copies  or 
photocopies,  may  be  used  as  long  as  the 
copy  is  legible. 

One  conunenter  contended  that  we 
should  not  adopt  the  proposed  rule 
because  a  copier  would  probably  not  be 
available  in  many  stockyards.  Another 
said  we  should  not  adopt  the  proposed 
rule  because  he  did  not  think  the  rule 
would  save  time  for  most  individuals 
who  prepare  certificates. 

Copiers  may  not  be  available  in  some 
stockyards,  and  use  of  an  attached 
document  may  not  always  save  time  for 
individuals  who  prepared  certificates.  In 
these  cases,  it  may  be  necessary  or 
preferable  to  list  the  identification  of 
animals  directly  on  the  certificates.  This 
remains  an  option.  Using  an  attached 
document  to  provide  identification  of 
animals  to  be  moved  with  a  certificate  is 


allowed,  not  required,  in  instances  when 
doing  so  will  be  helpful.  Therefore,  we 
have  made  no  changes  in  response  to 
the  comments. 

One  commenter  asserted  that  we 
should  not  adopt  the  proposed  rule 
because  the  additional  papers  would 
make  it  more  difficult  to  check 
certificates  to  determine  whether 
violations  have  occurred.  The 
commenter  argued  that  we  should 
require  “one  piece  of  paper"  for  moving 
livestock  interstate. 

If  attached  documents  clearly  identify 
only  those  animals  moved  with  a 
certificate,  either  because  those  are  the 
only  animals  listed  on  the  document  or 
because  information  pertaining  to 
additional  animals  has  been  crossed 
out,  use  of  attached  documents  should 
not  present  a  enforcement  problem.  At 
the  same  time,  allowing  use  of  these 
documents  will,  in  some  instances, 
reduce  the  workload  for  individuals  who 
prepare  certificates.  Therefore,  we  have 
made  no  change  in  response  to  these 
comments. 

One  commenter  maintained  that  we 
should  not  adopt  the  proposed  rule 
because  use  of  attached  documents 
would  “add  to  the  confusion”  about  how 
certificates  must  be  filled  out  and 
“[allow]  greater  deviations  from  the 
present  prescribed  standards  for  the 
completion  of  health  certificates." 

We  believes  our  requirements 
concerning  attached  documents  are 
simple  and  straightforward  enough  that 
this  rule  will  not  create  confusion  about 
how  certificates  must  be  filled  out. 
Furthermore,  we  believe  that  this  rule 
may  reduce  the  number  of  “deviations” 
referred  to  by  the  commenter  because 
there  will  be  less  temptation  to  take 
short-cuts  in  filling  out  animal 
identifications  on  certificates.  There 
also  may  be  fewer  trauscribing  errors. 

One  commenter  indicated  that  he 
thought  the  proposed  rule  applied  to 
origin  health  certificates  (VS  Form  17- 
140),  which  are  used  in  connection  with 
animals  intended  for  exportation  fi'om 
the  United  States.  Both  the  proposed 
rule  and  this  final  rule  apply  on  to 
certificates  issued  for  interstate 
movements  of  animals.  To  clarify  this, 
we  have  revised  the  definition  of 
“Certificate"  to  indicate  that  it  is  an 
official  document  issued  at  the  point  of 
origin  of  an  “interstate”  movement  of 
animals. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  “major  rule.”  Based  on  information 
compiled  by  the  Department,  we 


determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $10U 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule  does  not  change  the  types  of 
information  required  for  certificates, 
does  not  increase  the  risk  of  brucellosis 
spreading  interstate,  and  does  not  affect 
procedures  for  enforcing  the  interstate 
movement  requirements  in  Part  78. 
Rather,  it  alleviates  some  of  the 
paperwork  burden  on  those  who  issue 
certificates  for  the  interstate  movement 
of  cattle  and  bison  and  may,  as  a  result, 
facilitate  the  movement  of  cattle  and 
bison  by  decreasing  the  waiting  time  for 
certificates. 

Under  these  circumstances,  the 
Administrator,  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperworic  Reduction  Act 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  control  number  0570- 
0064. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

Accordingly,  we  are  amending  Part  78 
as  follows; 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  continues  to 
read  as  follows; 

Authority:  21  U.S.C.  lll-114a-l.  114g,  115, 
117, 120, 121, 123-126, 134b.  134f;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  In  §  78.1,  the  definition  of 
“certificate”  is  revised  to  read  as 
follows; 
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§78.1  Definitions. 

***** 

Certificate.  An  offidal  document 
issued  by  a  Veterinary  Services 
representative,  state  representative,  or 
accredited  veterinarian  at  the  point  of 
origin  of  an  interstate  movement  of 
animals. 

(a)  The  certificate  must  show  the 
official  eartag  number,  individual 
animal  register  breed  associaticn 
registration  tattoo,  individual  animal 
registered  breed  association  registration 
brand,  individual  animal  registered 
breed  association  registration  number, 
or  siniilar  individual  identification  of 
each  animal  to  be  moved;  the  number  of 
animals  covered  by  the  certificate;  the 
purpose  for  which  the  animals  are  to  be 
moved;  the  points  of  origin  and 
destination;  the  consignor;  and  the 
consignee.  Ownership  brands  may  be 
used  in  place  of  individual  animal 
identification  on  certificates  for  cattle 
moved  interstate  when  no  ofiicial  test 
for  brucellosis  is  required  under  this 
part,  provided  the  ownership  brands  are 
registered  with  the  official  brand 
recording  agency.  Except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  definition, 
all  of  the  information  required  by  this 
paragraph  must  be  typed  or  written  on 
the  certificate. 

(b)  As  an  alternative  to  typing  or 
writing  individual  animal  identification 
on  a  certificate,  another  document  may 
be  used  to  provide  this  information,  but 
only  under  the  following  conditions: 

(1)  The  document  must  be  a  state  form 
or  Veterinary  Services  form  that 
requires  individual  identification  of 
animals; 

(2}  A  legible  copy  of  the  document 
must  be  stapled  to  the  original  and  each 
copy  of  the  certificate; 

(3)  Each  copy  of  the  document  must 
identify  each  animal  to  be  moved  with 
the  certificate,  but  any  information 
pertaining  to  other  animals,  and  any 
unused  space  on  the  document  for 
recording  animal  identification,  must  be 
crossed  out  in  ink;  and 

(4)  The  following  information  must  be 
written  in  ink  in  the  identification 
column  on  the  original  and  each  copy  of 
the  certificate  and  must  be  circled  or 
boxed,  also  in  ink,  so  that  no  additional 
information  can  be  added: 

(i)  The  name  of  the  document;  and 

(ii)  Either  the  serial  number  on  the 
document  or,  if  the  document  is  not 
imprinted  with  a  serial  number,  both  the 
name  of  the  person  who  prepared  the 
document  and  the  date  the  document 
was  signed. 

(c)  As  an  alternative  to  typing  or 
writing  ownership  brands  on  a 
certificate,  an  official  brand  inspection 
certificate  may  be  used  to  provide  this 


information,  but  only  under  the 
following  conditions: 

(1)  A  legible  copy  of  the  ofiicial  brand 
inspection  certificate  must  be  stabled  to 
the  original  and  each  copy  of  the 
certificate; 

(2)  Each  copy  of  the  official  brand 
inspection  certificate  must  show  the 
ownership  brand  of  each  animal  to  be 
moved  with  the  certificate,  but  any  other 
ownership  brands,  and  any  unused 
space  for  recording  ownership  brands, 
must  be  crossed  out  in  ink; 

(3)  The  following  information  must  be 
written  in  ink  in  the  identification 
column  on  the  original  and  each  copy  of 
the  certificate  and  must  be  circled  or 
boxed,  also  in  ink,  so  that  no  additional 
information  can  be  added: 

(i)  The  name  of  the  attached 
document;  and 

(ii)  Either  the  serial  number  on  the 
official  brand  inspection  certificate  or,  if 
the  official  brand  inspection  certificate 
is  not  imprinted  with  a  serial  number, 
both  the  name  of  the  person  who 
prepared  the  official  brand  inspection 
certificate  and  the  date  it  was  signed. 
***** 

Done  in  Wasington,  DC,  this  11th  day  of 
October,  1988. 
lames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  88-23918  Filed  18-14-88;  8:45  am] 
BILLING  CODE  3410-34-M 


9CFRPart91 

[Docket  No.  87-113] 

Exportation  of  Cattle;  Increasing  Pen 
Size  on  Ocean  Vessels 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  increasing  the 
maximum  size  of  pens  in  which  cattle 
may  be  shipped  in  ocean  vessels.  Cattle 
weighing  less  than  1,100  pounds  may 
now  be  shipped  in  pens  up  to  226  square 
feet.  Cattle  weighing  1,100  pounds  or 
more  may  be  shipped  in  pens  up  to  610 
square  feet.  Previously,  pens  for  cattle  of 
any  size  could  be  no  larger  than  120 
square  feet.  Most  ocean  vessels 
equipped  to  transport  cattle  are  fitted 
with  pens  that  are  between  120  and  226 
square  feet;  ocean  vessels  used  to 
transport  cattle  weighing  1,100  pounds 
or  more  have  been  fitted  with  pens 
measuring  just  over  600  square  feet.  We 
have  no  evidence  that  the  larger  pens 
cause  illness  or  injury  to  cattle  shipped 
in  them.  This  rule  removes  unnecessary 
restrictions  while  maintaining  high 


standards  for  the  humane  treatment  of 
cattle  shipped  by  ocean  vessel. 

EFFECTIVE  DATE:  October  17, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  Bowen,  Senior  Staff 
Veterinarian,  Import-Export  and 
Emergency  Planning  Staff,  VS,  APHIS, 
USDA,  Room  806,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-43&-8499. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  Part  91 
(referred  to  below  as  the  regulations) 
concern  inspection  and  handling  of 
livestock  exported  from  the  United 
States.  Section  91.25  contains  space 
requirements  for  animals  on  ocean 
vessels. 

On  )ime  9, 1987,  we  published  in  the 
Federal  Register  (52  FR  21688-21689, 
Docket  Number  86-067),  a  document 
proposing  to  amend  §  91.25(f)(1)  by 
increasing,  from  120  square  feet  to  226 
square  feet,  the  maximum  allowable  size 
of  cattle  pens  on  ocean  vessels.  Our 
proposal  invited  the  submission  of 
written  comments  postmarked  on  or 
before  August  10, 1987. 

We  received  13  comments  by  this 
deadline.  Nine  supported  the  proposed 
rule  as  published.  Three  supported  the 
proposed  rule  but  favored  an  even 
greater  maximum  pen  size  of  400  or 
more  square  feet.  One  requested  that  we 
increase  pen  size  to  at  least  800  square 
feet  for  cattle  weighing  1,100  pounds  or 
more. 

Insufficient  information  is  available 
concerning  the  effect  of  pens  larger  than 
226  square  feet  on  cattle  weighing  less 
than  1,100  pounds.  Therefore,  this  final 
rule  allows  pens  of  no  more  than  226 
square  feet,  as  proposed,  for  cattle 
weighing  less  than  1,100  pounds. 
However,  the  following  information 
concerning  larger  pens  for  heavier  cattle 
has  been  supplied  by  a  commenter  and 
verified  by  the  Office  of  Transportation, 
U.S.  Department  of  Agriculture. 

Since  1977,  approximately  9,000  cattle, 
weighing  from  1,100  to  1,800  pounds 
each,  have  been  exported  from  the 
United  States  on  two  ocean  vessels 
fitted  with  pens  of  approximately  603 
square  feet.  These  shipments  were 
authorized  by  the  U.S.  Department  of 
Agriculture  as  part  of  a  continuing 
program  of  research  to  develop  humane 
and  efficient  methods  and  equipment  for 
shipping  cattle  by  sea.  The  shipments 
were  monitored  by  the  Office  of 
Transportation,  U.S.  Department  of 
Agriculture,  and  personnel  from  the 
Department  accompanied  the  cattle  on 
some  voyages.  In  addition,  a  television 
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camera  was  used  to  record  the  activities 
of  selected  cattle  during  one  voyage. 
Neither  the  video  tape  nor  first-hand 
observations  revealed  any  problems 
attributable  to  pen  size.  In  fact,  the 
larger  pens  gave  the  cattle  more  room  to 
lie  down  away  from  the  feeding  areas. 
Trip  reports  indicate  no  loss  of  cattle  on 
most  voyages  and  an  overall  mortality 
rate  of  less  than  one-half  of  1  percent. 
This  mortality  rate  is  no  greater  than  the 
average  mortality  rate  among  cattle 
shipped  in  pens  226  square  feet  or 
smaller.  More  than  half  of  the  losses 
occurred  on  one  voyage  when  the  ship 
sailed  through  a  typhoon. 

This  information  indicates  that  cattle 
weighing  1,100  pounds  or  more  can  be 
shipped  safely  and  humanely  in  pens  as 
large  as  those  used  in  the  research 
project.  Rounding  off  603  square  feet  to 
610  square  feet  to  allow  for  slight 
variations  in  pen  sizes,  we  are, 
therefore,  increasing  the  maximum 
allowable  size  of  pens  for  cattle 
weighing  1,100  pounds  or  more  to  610 
square  feet.  The  maximum  allowable 
size  of  pens  for  cattle  weighing  less  than 
1,100  pounds  is  increased  to  226  square 
feet,  as  proposed. 

In  addition,  we  are  removing  a 
requirement  that  space  in  pens  on  ocean 
vessels  for  cattle  weighing  1,000  pounds 
or  more  shall  be  no  more  than  9  feet  in 
width.  On  ocean  vessels  with  cattle 
pens  of  226  square  feet,  the  width  of  the 
pens  ranges  from  14  to  20  feet;  on  ocean 
vessels  with  pens  as  large  as  603  square 
feet,  the  pens  are  approximately  23  by 
26  square  feet.  As  stated  earlier,  cattle 
shipped  in  these  pens  have  not 
sustained  any  injury  or  illness 
attributable  to  pen  size. 

Effective  Date 

The  Administrator,  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  rule  should  be 
made  effective  upon  publication  in  the 
Federal  Register.  This  is  necessary  to 
relieve  unnecessary  restrictions,  as  soon 
as  possible,  affecting  the  exportation  of 
cattle  from  the  United  States.  Most 
ocean  vessels  equipped  as  livestock 
carriers  and  available  to  call  at  U.S. 
ports  have  pens  between  120  and  226 
square  feet.  These  ocean  vessels  also 
transport  cattle  for  other  major  cattle¬ 
exporting  countries,  most  of  which, 
including  Australia,  Canada,  Great 
Britain,  and  New  Zealand,  allow  pens 
up  to  225  or  226  square  feet.  We  have 
found  no  evidence  that  pens  as  large  as 
226  square  feet  are  detrimental  to  the 
well-being  to  cattle  shipped  by  ocean 
vessel.  Continuing  to  limit  the  size  of 
cattle  pens  on  ocean  vessels  to  120 
square  feet  would  keep  cattle  exporters 
in  the  United  States  at  a  competitive 


disadvantage.  In  addition,  cattle 
weighing  1,100  pounds  or  more  have 
been  safely  transported  as  part  of  an 
experimental  program  in  pens  of  over 
600  square  feet,  and  the  carrier  involved 
has  asked  to  be  allowed  to  continue 
these  shipments  without  special  waiver. 
There  appears  to  be  no  reason  to  delay 
granting  this  request. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  “major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

We  do  not  expect  this  rule  to  cause 
any  signiHcant  increase  in  the  number 
or  percentage  of  cattle  exported  from 
the  United  States  by  sea.  In  1987, 130,698 
cattle  were  exported  from  the  United 
States.  Most  (61  percent)  went  to 
Canada  or  Mexico  and  were,  therefore, 
shipped  by  land.  Approximately  22 
percent  were  shipped  by  air,  and 
approximately  17  percent  were  shipped 
by  sea. 

Based  on  current  export  orders,  we 
estimate  that  about  the  same  number  of 
cattle  will  have  been  exported  from  the 
United  States  by  the  end  of  1988.  As  in 
the  past,  most  cattle  exported  from  the 
United  States  will  be  shipped  by  land  to 
Canada  or  Mexico.  Our  rule  will  not 
affect  these  shipments.  W'e  also  expect 
the  distribution  of  cattle  exports 
between  air  and  sea  carriers  to  remain 
stable  because  the  two  types  of  carriers 
are  not  usually  in  direct  competition 
with  each  other  for  these  shipments.  Air 
transportation  is  used  for  relatively 
small  loads  of  cattle.  A  Boeing  747,  for 
example,  can  carry  a  maximum  of 
200,000  lbs.,  or  400  lightweight  (500-lb.) 
cattle.  By  contrast,  ocean  vessels  are 
used  for  larger  loads,  typically  between 
500  and  1,000  head  of  cattle  weighing  up 
to  1,000  lbs.  each.  Also,  whereas  most 
air  shipments  can  reach  destinations 
anywhere  in  the  world  within  24  hours, 
sea  voyages  may  take  several  weeks. 

Furthermore,  because  our  rule 
increases  the  maximum  size  of  cattle 
pens,  no  changes  to  existing  vessels  are 
required.  Pens  smaller  than  226  square 


feet  may  continue  to  be  used  for  cattle 
of  any  size. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases,  Animal  welfare. 
Exports,  Humane  animal  handling. 
Livestock  and  livestock  products. 
Transportation. 

Accordingly,  9  CFR  Part  91  is 
amended  as  follows; 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1,  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  105, 112, 113. 114a.  120. 
121, 134b.  134f.  612,  613.  614,  618;  46  U.S.C. 
466a.  466b;  49  U.S.C.  1509(d):  7  CFR  2.17,  2.51. 
and  371.2(d). 

2.  In  §  91.25(f)(1),  “nor  more  than  9 
feet"  in  the  first  sentence  is  removed, 
and  the  second  sentence  (“Pens  for 
cattle  shall  not  exceed  120  square  feet.”) 
is  revised  to  read  as  follows: 

§  91.25  Space  requirements  for  anintais  on 
ocean  vessels. 

«  *  *  *  • 

(f)(1)  *  *  *  Pens  for  cattle  weighing 
less  than  1,100  pounds  may  not  exceed 
226  square  feet.  Pens  for  cattle  weighing 
1,100  pounds  or  more  may  not  exceed 
610  square  feet.*  *  * 

Done  in  Washington.  DC.  this  11th  day  of 
October,  1988. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  88-23919  Filed  10-14-88:  8:45  am| 
BILLING  CODE  3410-34-M 
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DEPARTMENT  OF  TRANSPORTATION  change  will  not  adversely  affect  the  14  CFR  Part  71 

flying  public  because  all  of  the 

Federal  Aviation  Administration  additional  airspace  is  over  Lake  [Airspace  Docket  No.  88-ANM-6] 


14  CFR  Part  71 

[Airspace  Docket  No.  88-AGL-4] 

Alteration  of  Additional  Control  Area; 
Sault  Ste.  Marie,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  changes  the 
description  of  the  Sault  Ste.  Marie,  MI, 
Additional  Control  Area  (ACA).  The 
Sault  Ste.  Marie  nondirectional  radio 
beacon  (NDB)  has  been 
decommissioned  and  the  current 
description  which  is  based,  in  part,  on 
the  NDB  is  no  longer  correct. 

EFFECTIVE  DATE:  0901  u.t.c.,  December 

15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240]  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  6, 1988,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71]  to  change 
the  description  of  the  Sault  Ste.  Marie, 
MI,  ACA  (53  FR  25345].  The  Sault  Ste. 
Marie  NDB  has  been  decommissioned 
and  the  current  description  which  is 
based,  in  part,  on  the  NDB  is  no  longer 
correct.  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.163  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  the  Sault  Ste.  Marie,  MI, 
ACA.  The  Sault  Ste.  Marie  NDB  has 
been  decommissioned  and  the  ACA 
description  has  been  amended  to 
remove  all  references  to  that  NDB.  The 
altered  description  of  the  Sault  Ste. 
Marie  ACA  slightly  expands  the  ACA 
which  includes  small  portions  of 
imcontrolled  airspace  that  will  become 
controlled  airspace.  However,  this 


Superior  and  is  rarely  used. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)—  is  not  a 
“major  rule”  under  Executive  Order 
12291;  (2]  is  not  a  “significant  rule” 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979];  and  (3]  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procediues  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Additional  control 
area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71]  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a],  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  10^} 
(Revised  Pub.  L.  97-449,  January  12, 1983);  14 
CFR  11.69. 

§  71.163  [Amended] 

2.  Section  71.163  is  amended  as 
follows: 

Sault  Ste.  Marie,  Ml  [Revised] 

That  airspace  extending  upward  from  1,200 
feet  AGL  in  an  area  bounded  by  a  line 
beginning  at  lat.  46°33'00'N.,  long 
84°00'00'W.,  to  lat  46°13'00*N.,  long. 
84°00'00'W.  to  lat  46°58'30*N.,  long. 
86*25'00'W.,  to  lat  48*07'00'N.,  long. 
89'10'00'W.,  to  lat.  48°23'00'N.,  long. 
88°33'00'W.,  to  the  point  of  beginning.  The 
airspace  within  Canada  is  excluded. 

Issued  in  Washington,  DC,  on  October 

4, 1988. 

Shelamo  Wugalter, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc.  88-23869  Filed  10-14-88;  8:45  am] 
BILLING  CODE  4S10-1S-M 


Alteration  of  VOR  Federal  Airway  V- 
68;  CO 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Final  rule. 

summary:  This  amendment  alters  the 
description  of  Federal  Airway  V-68 
located  in  the  vicinity  of  Durango,  CO. 
The  continued  grow^  of  Montrose,  CO, 
and  the  substantial  increase  of  air  traffic 
to  that  resort  area  has  created  the  need 
for  an  airway  between  Dove  Creek,  CO, 
and  the  Montrose  terminal  area.  This 
action  increases  air  safety  and  improves 
flight  planning. 

EFFECTIVE  DATE:  0901  u.t.c.,  December 

15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240],  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washinton,  DC  20691; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

History 

On  May  25, 1988,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71]  to  alter 
VOR  Federal  Airway  V-68  located  in 
the  vicinity  of  Durango,  CO  (53  FR 
18857).  It  is  apparent  that  controlled 
airspace  is  necessary  between  Dove 
Creek,  CO,  and  Montrose,  CO,  due  to 
the  rapid  growth  of  Montrose  which  has 
resulted  in  a  rapid  increase  in  air  traffic. 
Therefore,  we  are  extending  V-68  to 
Montrose  which  is  located  in  the  Rocky 
Mountains.  This  action  increases  air 
safety  and  improves  traffic  flow  in  that 
area.  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.1M  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  VOR  Federal  Airway  V- 
68  located  in  the  vinicity  of  Durango, 
CO.  The  continued  growth  of  Montrose, 
CO,  and  the  substantial  increase  of  air 
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14  CFR  Part  71 


traffic  to  that  resort  area  has  created  the 
need  for  an  airway  between  Dove 
Creek,  CO,  and  the  Montrose  terminal 
area.  This  action  increases  air  safety 
and  improves  flight  planning. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  mininal.  Since  this  is  a 
routine  matter  that  will  only  ai^ect  air 
traffic  procedures  and  air  navigation,  it 
is  certiHed  that  this  rule  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Authority.  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854: 49  U.S.C.  106(g] 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§  71.123  [Amended] 

2,  Section  71.123  is  amended  as 
follows: 

V-68  [Amended] 

By  removing  the  words  “From  Farmington, 
NM,  via"  and  substituting  the  words  "From 
Montrose,  CO;  INT  Montrose  200'  and  Dove 
Creek,  CO,  069°  radials;  Dove  Creek;  Cortex, 
CO;  Farmington,  NM;" 

Issued  in  Washington,  DC,  on  October  4, 
1983. 

Shelomo  Wugaiter, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Infarmation  Division. 

[FR  Doc.  88-23868  Filed  10-14-88:  8:45  am] 
BILUNG  CODE  4910-13-M 


[Airspace  Docket  No.  88-ANM-14] 

Establishment  of  VOR  Federal  Airway 
V-591  and  Alteration  of  V-134; 
Colorado 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes 
new  Federal  Airway  V-591  located  in 
the  vicinity  of  Snow,  CO,  very  high 
frequency  omni-directional  radio  range 
(VOR).  TTie  new  Federal  Airway  V-591 
has  been  realigned  via  the  new  LINDZ 
Intersection  to  Snow  VOR.  This  action 
improves  the  departure/arrival  flow  in 
the  Aspen,  CO,  area. 

EFFECTIVE  DATE:  0901  u.t.c.,  December 
15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  20, 1988.  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
description  of  V-134  and  establish  new 
VOR  Federal  Airway  V-591  in  the 
Aspen.  CO,  area  (53  FR  27350). 

This  action  is  to  improve  traffic  flow 
in  the  Aspen  terminal  area.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received:  however,  this 
amendment  has  minor  changes  from  that 
proposed  in  the  notice.  The  Carbondale 
radio  beacon  (RBN)  which  was  a  major 
facility  in  the  airway  realignment  was 
determined  to  be  unrealiable  and  did 
not  pass  flight  inspection.  Therefore,  the 
description  of  V-134  remains 
unchanged.  The  description  of  new 
airway  V-591  was  changed  by  removing 
Carbondale  from  the  alignment  and 
replacing  it  with  the  LINDZ  Intersection, 
then  to  Snow  VOR  and  beyond  to 
maintain  route  continuity.  Section  71.123 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 

1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
new  VOR  Federal  Airway  V-591  from 


Grand  Junction  to  a  new  intersection 
called  “LINDZ”  to  Snow  VOR/DME  to 
Kremmling,  CO.  VOR.  In  the  notice,  we 
proposed  to  realign  V-134  and  V-591  via 
the  Carbondale  RBN;  however,  flight 
inspection  teams  reported  Carbondale 
RBN  was  unreliable,  and  therefore,  it 
was  eliminated  from  this  docket  V-134 
will  not  have  a  description  change  at 
this  time.  This  action  improves  the 
traffic  flow  in  the  Aspen  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 
Aviation  safety,  VOR  federal  airways. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AuOiority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  14 
CFR  11.69. 

§71.123  [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-591  [New] 

From  Grand  Junction,  CO;  INT  Grand 
Junction  075'  and  Snow,  CO,  208'  radials; 
Snow;  INT  Snow  013'  and  Kremmling.  CO. 
274'  radials;  to  Kremmling. 

Issued  in  Washington,  DC,  on  October  6, 
198a 

Shelomo  Wugaiter, 

Acting  Manager,  Airspace — Rules  and 
Aeronautical  Information  Division. 

[FR  Doc.  88-23870  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  4910-13-M 
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14  CFR  Part  73 

[Airspace  Docket  No.  88-AGL-24] 

Change  of  Controlling  Agency  for 
Restricted  Area  R-3404  Crane,  IN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  action  changes  the 
controlling  agency  for  Restricted  Area 
R-3404  Crane,  IN,  bom  Indianapolis  Air 
Route  Traffic  Control  Center  (AJITCC) 
to  Terre  Haute  Air  Traffic  Control 
Tower  (ATCT).  R-3404  is  located 
entirely  within  the  airspace  delegated  to 
Terre  Haute  ATCT,  therefore,  that 
facility  should  function  as  the 
controlling  agency. 

EFFECTIVE  DATE:  0901  u.t.c.,  December 
15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Gallant,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9253. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  changes 
the  controlling  agency  for  Restricted 
Area  R-3404  from  Indianapolis  ARTCC 
to  Terre  Haute  ATCT.  FAR  Part  73.17 
debnes  the  controlling  agency  as  that  air 
traffic  control  facility  that  may  authorize 
transit  through  or  fli^t  within  a 
restricted  area.  Since  R-3404  lies 
entirely  within  the  airspace  delegated  to 
Terre  Haute  ATCT,  that  facility  is  the 
more  appropriate  one  to  be  designated 
as  the  controlling  agency.  Because  this 
action  is  a  minor  technical  amendment 
in  which  the  public  would  not  be 
particularly  interested,  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary.  Section  73.34  of 
Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 

1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 
Aviation  safety.  Restricted  areas 
Ad<q}tion  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows; 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  15ia 
1522;  ExecuUve  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§  73.34  [Amended] 

2.  Section  7334  is  amended  as  follows: 
R-3404  Crane,  IN  [Amended] 

By  removing  the  current  controlling  agency 
and  substituting  the  following:  Controlling 
agency.  FAA,  Terre  Haute  ATCT. 

Issued  in  Washington,  DC,  on  October  4, 
1988 

Shelomo  Wugalter, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc.  88-23871  Filed  10-14-88;  8:45  am] 
BILLING  CODE  4etO-13-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  785  and  799 

[Docket  Na  80501-8101] 

Shipments  of  Medicine  and  Medicai 
Supplies  to  Libya 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  is  amending  the  Export 
Administration  Regulations  to  clarify 
that  shipments  of  medicine  and  medical 
supplies,  food  and  other  agricultural 
commodities  may  be  made  to  Libya,  as 
provided  by  §  785.7.  A  sentence  setting 
forth  this  policy  was  inadvertently 
altered  in  an  earlier  version  of  that 
section  (51  FR  8482).  The  new  provision 
replaces  the  current  language  regarding 
goods  exported  pursuant  to  a 
Humanitarian  License. 


EFFECTIVE  DATE:  October  17, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Muldonian,  Regulations  Branch, 
Bureau  of  Export  Administration, 
Telephone:  (202)  377-2440. 
SUPPLEMENTARY  INFORMATION:  1. 

Because  this  rule  concerns  a  military 
and  foreign  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  the 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a]  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)),  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedures 
Act  (APA)  (5  U.S.C  553),  including  those 
requiring  publication  of  a  proposed 
rulemaking,  an  opportunity  for  public 
comment,  and  a  delay  in  effective  date. 
This  rule  is  also  exempt  from  these  APA 
requirements  because  it  involves  a 
military  and  foreign  affairs  function  of 
the  United  States.  This  rule  is  not 
subject  to  the  requirements  of  13(b)  of 
the  EAA  because  it  is  not  imposing  new 
controls.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comments 
be  given  for  this  rule.  Accordingly,  it  is 
being  issued  in  final  form.  However,  as 
with  other  Department  of  Commerce 
rules,  comments  from  the  public  are 
always  welcome.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Export  Administration,  U.S.  Department 
of  Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law  imder  sections 
603(a]  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a)),  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  does  not  involve  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq). 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 
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List  of  Subjects  in  15  CFR  Parts  785  and 
799 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  768-799)  are  amended  as  follows; 

PARTS  785  AND  799— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
Parts  785  and  799  continues  to  read  as 
follows: 

Authority:  Pub.  L  96-72, 93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.\,  as  amended  by  Pub. 
L  97-145  of  December  29, 1981,  and  by  Pub.  L. 
99-64  of  July  12. 1985;  E.0. 12525  of  July  12. 
1985  (50  FR  28757,  July  16. 1985);  Pub.  L  95- 
223  of  December  28. 1977  (50  U.S.C.  1701  et 
seq.y,  E.0. 12532  of  September  9, 1985  (50  FR 
36861,  September  10, 1985)  as  affected  by 
notice  of  September  4, 1986  (51  FR  31925, 
September  8, 1986);  Pub.  L.  99-440  of  October 
2. 1986  (22  U.S.C.  5001  et  seq.\,  and  EO.  12571 
of  October  27. 1986  (51  FR  39505,  October  29, 
1986). 

2.  The  second  sentence  of  paragraph 
(a)  of  §  785.7  is  revised  to  read  as 
follows: 

§  785.7  Country  Group  S:  Libya. 

«  *  A  *  * 

(a)  *  *  *  Except  from  this  licensing 
requirement  are  medicines  and  medical 
supplies,  food  and  other  agricultural 
commodities,  and  commodities  and  data 
exported  pursuant  to  special  general 
licenses  described  in  Parts  771  and  779. 


§799.1  [AMENDED] 

3.  In  Supplement  No.  1  to  §  799.1  (the 
Commodity  Control  List)  the  entries 
listed  below  are  amended  by  revising 
the  Validated  License  Required 
paragraph  to  read:  “Country  Groups  SZ, 
and  as  required  by  Special  South  Africa 
policy  below,  except  that  a  validated 
license  is  not  required  for  exports  to 
Libya  (Country  Group  S)  of  medicines 
and  medical  supplies.” 

Commodity  Group  5  (Electronics  and 
Precision  Instruments),  ECCN  6599G; 

Commodity  Group  6  (Metals,  Minerals 
and  their  Manufactures),  ECCN  6699G; 
and 

Commodity  Group  8  (Rubber  and 
Rubber  Products),  ECCN  6899G. 

Dated;  October  11, 1988. 

Michael  E  Zacharia, 

Assistant  Secretary  for  Export 
A  dministration. 

[FR  Doc.  88-23887  Filed  10-14-88;  8:45  am] 
BILLING  CODE  3S10-OT-M 


AFRICAN  DEVELOPMENT 
FOUNDATION 

22  CFR  Part  1507 

Privacy  Act 

agency:  African  Development 

Foundation. 

action:  Final  rule. 


SUMMARY:  This  action  establishes  the 
policies  and  procedures  to  be  followed 
by  the  African  Development  Foundation, 
in  accordance  with  the  requirements  of 
the  Privacy  Act  to  safeguard  systems  of 
records  containing  personnal 
information,  and  to  ensure  that  such 
records  contain  only  accurate,  relevant, 
timely,  and  material  information.  The 
regulations  include  procedures  for 
individuals  to  identify  records 
maintained  by  the  Foundation  which 
contain  information  about  them,  and  to 
request  the  correction  or  deletion  of 
records  which  are  deemed  inaccurate, 
immaterial,  or  untimely:  and  establishes 
fees  for  costs  associated  with 
responding  to  such  requests. 

EFFECTIVE  DATE:  December  16, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Magid,  General  Counsel,  Tom 
Wilson.  Director.  Administration  and 
Finance,  (202)  673-3916. 

SUPPLEMENTARY  INFORMATION:  Proposed 
rulemaking  was  published  on  pages 
16153-16156  of  the  Federal  Register  of 
May  5, 1988,  and  invited  comments  for 
60  days  ending  July  5, 1988.  No 
comments  were  received. 

Executive  Order  12291 

The  African  Development  Foundation 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purpose  of  E.0 12291 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more. 

Paperwork  Reduction  Act 

This  rule  imposes  no  obligatory 
information  requirements  on  the  public. 

Regulatory  Flexibility  Act  of  1980 

The  President  of  the  Foundation 
certifies  that  this  rule  will  not  have  a 
signifrcant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  22  CFR  Part  1507 
Privacy. 

Accordingly,  Part  1507  is  added  to  22 
CFR  Chapter  XV  to  read  as  follows: 


PART  1507— RULES  SAFEGUARDING 
PERSONAL  INFORMATION 

Sec. 

1507.1  Purpose. 

1507.2  General  policies. 

1507.3  Deffnitions. 

1507.4  Conditions  of  disclosure. 

1507.5  Accounting  for  disclosure  of  records. 

1507.6  Access  to  records. 

1507.7  Contents  of  record  systems. 

1507.8  Fees. 

1507.9  Judicial  review. 

1507.10  Exemptions. 

1507.11  Mailing  lisL 

1507.12  Criminal  penalties. 

1507.13  Reports. 

Authority:  5  U.&C.  522a. 

§  1507.1  Purpose. 

The  purpose  of  this  part  is  to  set  forth 
the  basic  policies  of  the  African 
Development  Foundation  ("the 
Foundation”  or  “ADF’)  governing  the 
maintenance  of  systems  of  record 
containing  personal  information  as 
defined  in  the  Privacy  Act  of  1974  (5 
U.S.C.  552a). 

§  1507.2  General  policies. 

It  is  the  policy  of  the  Foundation  to 
safeguard  the  right  of  privacy  of  any 
individual  as  to  whom  the  Foundation 
maintains  personal  information  in  any 
records  system,  and  to  provide  such 
individuals  with  appropriate  and 
complete  access  to  such  records, 
including  adequate  opportunity  to 
correct  any  errors  in  said  records.  It  is 
further  the  policy  of  the  Foundation  to 
maintain  its  records  in  such  a  fashion 
that  the  information  contained  therein 
is,  and  remains,  material  and  relevant  to 
the  purposes  for  which  it  is  collected. 
Information  in  such  records  will  be 
collected,  maintained,  used  or 
disseminated  in  a  manner  that  assures 
that  such  action  is  for  a  necessary  and 
lawful  purpose,  and  that  adequate 
safeguards  are  provided  to  prevent 
misuse  of  such  information.  Exemptions 
from  records  requirements  provided  in  5 
U.S.C.  552a  will  be  permitted  only  where 
an  important  public  policy  need  for  such 
exemptions  has  been  determined 
pursuant  to  specific  statutory  authority. 

§15072  Definitions. 

(a)  “Record”  means  any  document, 
collection,  or  grouping  of  information 
about  an  individual  maintained  by  the 
Foimdation,  including  but  not  limited  to 
information  regarding  education, 
financial  transactions,  medical  history, 
criminal  or  employment  history,  or  any 
other  personal  information  which 
contains  the  name  or  personal 
identification  number,  symbol, 
photograph,  or  other  identifying 
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particular  assigned  to  such  individual, 
such  as  a  finger  or  voiceprint. 

(b)  “System  of  Records”  means  a 
group  of  any  records  under  the  control 
of  the  Foundation  from  which 
information  is  retrieved  by  use  of  the 
name  of  an  individual  or  by  some 
identifying  particular  assigned  to  the 
individual. 

(c)  “Routine  Use"  means,  with  respect 
to  the  disclosure  of  a  record,  the  use  of 
such  record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which  it 
was  collected. 

(d)  The  term  “Foundation"  means  the 
AMcan  Development  Foundation  or  any 
component  thereof. 

(e)  The  term  “individual"  means  any 
citizen  of  the  United  States  or  an  alien 
lawfully  admitted  to  permanent 
residence. 

(f)  The  term  “maintain”  includes  the 
maintenance,  collection,  use  or 
dissemination  of  any  record. 

(g)  The  term  “Act”  means  the  Privacy 
Act  of  1974  (5  U.S.C.  552a)  as  amended 
from  time  to  time. 

§  1507.4  Conditions  of  disclosure. 

The  Foundation  will  not  disclose  any 
record  contained  in  a  system  of  records 
by  any  means  of  communication  to  any 
person  or  any  other  agency  except  by 
written  request  or  prior  written  consent 
of  the  individual  to  whom  the  record 
pertains  or  his  or  her  agent  or  attorney, 
unless  such  disclosure  is: 

(a)  To  those  officers  and  employees  of 
the  Foundation  who  have  a  need  for  the 
records  in  the  official  performance  of 
their  duties; 

(b)  Required  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552); 

(c)  For  a  routine  use  of  the  record 
compatible  with  the  purpose  for  which  it 
was  collected; 

(d)  To  the  Bureau  of  the  Census  for 
purpose  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  Title  13,  United  States  Code; 

(e)  To  a  recipient  who  has  provided 
the  Foundation  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  to  a  form  that  is  not 
individually  identihable; 

(f)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  U.S.  Government,  or  for  evaluation 
by  the  Administrator  of  General 
Services,  or  designee,  to  determine 
whether  the  record  has  such  value; 

(g)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 


criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
Foundation  specifying  the  particular 
portion  desired  and  the  law  enforcement 
activity  for  which  the  record  is  sought; 

(h)  To  a  person,  pursuant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual,  if, 
promptly  following  such  disclosure, 
notification  is  transmitted  to  the  last 
known  address  of  the  individual  to 
whom  the  record  pertains; 

(i)  To  either  House  of  Congress,  or,  to 
the  extent  of  matters  within  its 
jurisdiction,  any  committee  or 
subcommittee  ffiereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(j)  To  the  Comptroller  General,  or  any 
auffiorized  representative,  in  the  course 
of  the  performance  of  the  duties  of  the 
General  Accounting  Office;  or 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction.  If  any  record 
disclosed  imder  compulsory  legal 
process  is  subsequently  made  public  by 
the  court  which  issued  it,  the  Foundation 
must  make  a  reasonable  effort  to  notify 
the  individual  to  whom  the  record 
pertains  of  such  disclosure. 

(l)  To  consumer  reporting  agencies  as 
defined  in  31  U.S.C.  370(a)(3)  in 
accordance  with  31  U.S.C.  3711,  and 
imder  contracts  for  collection  services 
as  authorized  in  31  U.S.C.  3718. 

§  1507.5  Accounting  for  disclosure  of 
records. 

(a)  With  respect  to  each  system  of 
records  under  ADF  control,  the 
Foundation  will  keep  an  accurate 
accounting  of  routine  disclosures,  except 
those  made  to  employees  of  the 
Foundation  in  the  normal  course  of 
duties  or  pursuant  to  the  provisions  of 
the  Freedom  of  Information  Act.  Such 
accounting  shall  contain  the  following: 

(1)  The  date,  nature  and  purpose  of 
each  disclosure,  and  the  name  and 
address  of  the  person  or  agency  to 
whom  the  disclosure  is  made: 

(2)  Sufficient  information  to  permit  the 
construction  of  a  listing  of  all 
disclosures  at  appropriate  periodic 
intervals;  and 

(3)  The  justification  or  basis  upon 
which  any  release  was  made  including 
any  written  documentation  required. 

(b)  The  Foundation  will  retain  the 
accounting  made  under  this  section  for 
at  least  5  years  or  the  life  of  the  record, 
whichever  is  longer,  after  the  disclosure 
for  which  the  accounting  is  made. 

(c)  Except  for  disclosure  made  under 
paragraph  (g)  of  §  1503.3,  the  Foundation 
will  make  the  accounting  under 
paragraph  (a)  of  this  section  available  to 


the  individual  named  in  the  record  at  his 
or  her  request. 

(d)  The  Foimdation  will  inform  any 
person  or  other  agency  about  any 
correction  or  notation  of  dispute  made 
by  the  agency  of  any  record  that  has 
been  disclosed  to  the  person  or  agency  if 
an  accounting  of  the  disclosure  was 
made. 

S  1507.6  Access  to  records. 

(a)  Except  as  otherwise  provided  by 
law  or  regulation,  any  individual,  upon 
request  made  either  in  writing  or  in 
person  during  regular  business  hours, 
shall  be  provided  access  to  his  or  her 
record  or  to  any  information  pertaining 
to  him  or  her  which  is  contained  in  a 
system  of  records  maintained  by  the 
Foundation.  The  individual  will  be 
permitted  to  review  the  record  and  have 
a  copy  made  of  all  or  any  portion 
thereof  in  a  form  comprehensible  to  him 
or  her.  Nothing  in  5  U.S.C.  552a, 
however,  allows  an  individual  access  to 
any  information  compiled  in  reasonable 
anticipation  of  a  civil  action  or 
proceeding. 

(b)  An  individual  will  be  notified, 
upon  request,  if  any  Foundation  system 
of  records  contains  a  record  pertaining 
to  him  or  her.  Such  request  may  be  made 
in  person  during  regular  business  hours, 
or  in  writing  over  the  signature  of  the 
person  making  the  request.  Individuals 
requesting  the  information  will  be 
required  to  identify  themselves  by 
providing  their  names,  addresses,  and  a 
signature.  If  they  are  requesting 
disclosure  in  person,  they  are  also 
required  to  show  an  identification  card, 
such  as  a  drivers  license,  containing  a 
photo  and  a  sample  signature.  If  the 
request  is  received  through  the  mail,  the 
Foundation  may  request  such 
information  as  may  be  necessary  to 
assure  that  the  requesting  individual  is 
properly  identified.  This  may  include  a 
requirement  that  the  request  be 
notarized  with  a  notation  that  the  notary 
received  an  acknowledgement  of 
identity  fitjm  the  requester. 

(c)  A  record  may  be  disclosed  to  a 
representative  of  the  person  to  whom  a 
record  relates  when  the  representative 
is  authorized  in  writing  by  such  person 
to  have  access. 

(d)  Requests  for  access  to  or  copies  of 
records  should  contain,  at  a  minimum, 
identifying  information  needed  to  locate 
any  given  record,  and  a  brief  description 
of  the  item  or  items  of  information 
required.  If  the  individual  wishes  access 
to  specific  documents,  the  request 
should  identify  or  describe,  as  nearly  as 
possible,  such  documents.  The  request 
should  be  made  to  the  Director, 
Administration  and  Finance,  African 
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Development  Foimdation,  1625 
Massachusetts  Avenue  NW.,  Suite  600, 
Washington,  DC  20036.  Personal 
contacts  should  normally  be  made 
during  the  regular  duty  hours  of  the 
officer  concerned,  which  are  8:30  a.m.  to 
5:00  p.m.  Monday  through  Friday. 

(e)  A  request  made  in  person  will  be 
promptly  complied  with  if  the  records 
sought  are  in  die  immediate  custody  of 
the  Foundation.  Mail  or  personal 
requests  for  documents  which  are  not  in 
the  immediate  custody  of  ADF  or  which 
are  otherwise  not  immediately 
available,  will  be  acknowledged  within 
ten  working  days  of  receipt,  and  the 
records  will  be  provided  as  promptly 
thereafter  as  possible. 

(f)  Special  procedures  may  be 
established  by  the  President  of  the 
Foundation  governing  the  disclosure  to 
an  individual  of  his  or  her  medical 
records,  including  psychological  records. 

(g)  Any  individual  may  request  the 
Director,  Administration  and  Finance,  to 
amend  any  Foundation  record 
pertaining  to  him  or  her.  Not  later  than 
10  working  days  after  the  date  of  receipt 
of  such  request,  the  Director, 
Administration  and  Finance,  or  his/her 
designee,  will  acknowledge  such  receipt 
in  writing.  Promptly  after  acknowledging 
receipt  of  a  request,  the  Director, 
Administration  and  Finance  or  his/her 
designee  will: 

(1)  Correct  any  portion  of  the  record 
which  the  individual  believes  is  not 
accurate,  relevant,  timely,  or  complete; 
or 

(21)  Inform  the  individual  of  the 
Foundation’s  refusal  to  amend  the 
record  in  accordance  with  the  request, 
the  reason  for  the  refusal,  the 
procedures  by  which  the  individual  may 
request  a  review  of  that  refusal  by  the 
President  of  the  Foimdation,  or  his/her 
designee,  and  the  name  and  address  of 
such  official;  or 

(3)  Refer  the  request  to  the  agency 
that  has  control  of  and  maintains  the 
record  when  the  record  requested  is  not 
the  property  of  the  Foundation,  but  of 
the  controlling  agency. 

(h)  Any  individual  who  disagrees  with 
the  refusal  of  the  Director, 
Administration  and  Finance  to  amend 
his  or  her  record  may  request  a  review 
of  that  refusal.  Such  request  for  review 
must  be  made  within  30  days  after 
receipt  by  the  requester  of  the  initial 
refusal  to  amend.  The  President  of  the 
Foundation,  or  designee,  will  complete 
such  review  not  later  than  30  working 
days  from  the  date  on  which  the 
individual  requests  such  review,  and 
make  a  final  determination,  unless  for 
good  cause  shown,  the  President  or 
designee  extends  such  30-day  period 
and  notifies  the  requester  in  writing  that 


additional  time  is  required  to  complete 
the  review.  If,  after  review,  the  President 
or  designee  refuses  to  amend  the  record 
in  accordance  with  the  request,  the 
individual  will  be  advised  of  the  right  to 
file  with  the  Foundation  a  concise 
statement  setting  forth  the  reasons  for 
his  or  her  disagreement  with  the  refusal, 
and  also  advised  of  the  provisions  in  the 
Act  for  judicial  review  of  the  President’s 
determination. 

(i)  In  any  disclosure  containing 
information  about  which  the  individual 
has  filed  a  statement  under  paragraph 

(g)  of  this  section,  the  Foundation  will 
clearly  note  any  part  of  the  record  which 
is  disputed  and  provide  copies  of  the 
statement  and,  if  the  Foundation  deems 
it  appropriate,  copies  of  a  concise 
statement  of  the  Foundation’s  reasons 
for  not  making  the  amendment 
requested,  to  persons  or  other  agencies 
to  whom  the  disputed  record  has  been 
disclosed. 

§  1507.7  Contents  of  records  systems. 

(a)  'Hie  Foundation  will  maintain  in  its 
records  only  such  information  about  an 
individual  as  is  accurate,  relevant,  and 
necessary  to  accomplish  the  purpose  for 
which  it  was  acquired  as  authorized  by 
statute  or  Executive  Order. 

(b)  The  Foundation  will  collect 
information,  to  the  greatest  extent 
practicable,  directly  from  the  individual 
to  whom  the  record  pertains  when  the 
information  may  result  in  adverse 
determinations  about  the  individual’s 
rights,  benefits  and  privileges  under 
Federal  programs. 

(c)  The  Foundation  will  inform  each 
in^vidual  whom  it  asks  to  supply 
information  on  any  form  which  it  uses  to 
collect  the  information,  or  on  a  separate 
form  that  can  be  retained  by  the 
individual,  of: 

(1)  The  authority  which  authorizes  the 
solicitation  of  the  information  and 
whether  provision  of  such  information  is 
mandatory  or  voluntary; 

(2)  The  purpose  or  purposes  for  which 
the  information  is  intended  to  be  used; 

(3)  The  routine  uses  which  may  be 
made  of  the  information,  as  published 
pursuant  to  paragraph  (d)  of  this  section; 
and 

(4)  The  effects  on  the  individual,  if 
any,  of  not  providing  all  or  any  part  of 
the  requested  information. 

(d)  Subject  to  the  provisions  of 
paragraph  (k)  of  this  section,  the 
Foimdation  will  publish  in  the  Federal 
Registw,  at  least  a  notice  of  the 
existence  and  character  of  its  sytem(s) 
of  records  upon  establishment  or 
revision.  This  notice  will  include: 

(1)  The  name  and  location  of  the 
system  or  systems; 


(2)  The  categories  of  individuals  on 
whom  records  are  maintained  in  the 
system  or  systems; 

(3)  The  categories  of  records 
maintained  in  the  system  or  sytems; 

(4)  Each  routine  use  of  the  records 
contained  in  the  system  or  systems, 
including  the  categories  of  users,  and  the 
purpose  of  such  use; 

(5)  The  policies  and  practices  of  the 
Foundation  regarding  storage, 
retrievability,  access  controls,  retention, 
and  disposal  of  the  record; 

(6)  The  title  and  business  address  of 
the  Foundation  official  or  officials 
responsible  for  the  system  or  systems  of 
records; 

(7)  The  Foundation’s  procedures 
whereby  an  individual  can  be  notified  at 
his  or  her  request  if  the  system  or 
systems  of  records  contains  a  record 
pertaining  to  him  or  her, 

(8)  The  Foundation’s  procedures 
whereby  an  individual  can  be  notified  at 
him  or  her  request  how  he  or  she  can 
gain  access  to  any  record  pertaining  to 
him  or  her  contained  in  the  system  or 
systems  of  records,  and  how  he  or  she 
can  contest  its  content;  and 

(9)  The  categories  of  sources  of 
records  in  the  system  or  systems. 

(e)  All  records  used  by  the  Foundation 
in  making  any  determination  about  any 
individu^  will  be  maintained  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the 
individu^  in  the  determination. 

(f)  Before  disseminating  any  record 
about  an  individual  to  any  person  other 
than  an  agency  or  pursuant  to  5  U.S.C 
552,  the  Foundation  will  make 
reasonable  efforts  to  assure  that  such 
records  are  accurate,  complete,  timely, 
and  relevant  for  Foundation  purposes. 

(g)  The  Foundation  will  maintain  no 
record  describing  how  any  individual 
exercises  rights  guaranteed  by  the  First 
Amendment  of  the  Constitution  of  the 
United  States  unless  expressly 
authorized  by  statute  or  by  the 
individual  about  whom  the  record  is 
maintained,  or  unless  pertinent  to.  and 
within  the  scope  of,  an  authorized  law 
enforcement  activity. 

(h)  The  Foundation  will  establish 
rules  of  conduct  for  persons  involved  in 
the  design,  development,  operation,  or 
maintenance  of  any  system  of  records, 
or  in  maintaining  any  record.  Each  such 
person  will  be  instructed  regarding  such 
rules  and  the  requirements  of  5  U.S.C. 
552a.  The  instruction  will  include  any 
other  rules  and  procedures  adopted 
pursuant  to  5  U.S.C  552a,  and  the 
penalties  provided  for  noncompliance. 

(i)  The  Foundation  will  establish 
appropriate  administrative,  technical. 
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and  physical  safeguards  to  insure  the 
security  and  confidentiality  of  records 
and  to  protect  against  any  anticipated 
threats  or  hazards  to  their  security  or 
integrity  which  could  result  in 
substantial  harm,  embarrassment, 
inconvenience,  or  unfairness  to  any 
individual  on  whom  information  is 
maintained. 

(])  At  least  30  days  prior  to  the 
publication  of  the  notice  in  the  Federal 
Register  regarding  the  routine  use  of  the 
records  contained  in  the  Foundation’s 
system  or  systems  of  records,  including 
the  categories  of  users  and  the  purpose 
of  such  use  pursuant  to  paragraph  (d)  of 
this  section,  the  Foundation  will  also: 

(1)  Publish  a  notice  in  the  Federal 
Register  of  any  new  or  revised  use  of  the 
information  in  the  system  or  systems 
maintained  by  the  Foundation;  and 

(2)  Provide  an  opportxmity  for 
interested  persons  to  submit  written 
data,  views,  or  arguments  to  the 
Foundation. 

§1507.8  Fees. 

Fees  to  be  charged,  if  any,  to  any 
individual  for  making  copies  of  his  or 
her  record  will  be  as  follows: 

(a)  Photocopy  reproductions  from  all 
types  of  copying  processes,  each 
reproduction  image,  $0.10  per  page. 

(b)  Where  the  Foundation  undertakes 
to  perform  for  an  individual  making  a 
request,  or  for  any  other  person,  services 
which  are  very  clearly  not  required  to  be 
performed  under  section  552a,  Title  5, 
United  States  Code,  either  voluntarily  or 
because  such  services  are  required  by 
some  other  law  (e.g.,  the  formal 
certification  of  records  as  true  copies, 
attestation  under  the  seal  of  the 
Foimdation,  etc.),  the  question  of 
charging  fees  for  such  services  will  be 
determined  by  the  Director  of 
Administration  and  Finance,  in  light  of 
the  Federal  user  charge  statute  (31 
U.S.C.  483a],  and  any  other  applicable 
law. 

(c)  No  fees  shall  be  charged  for  search 
time  expended  by  the  Foundation  to 
produce  a  record. 

§  1507.9  Judicial  review. 

Any  person  may  file  a  complaint 
against  the  Foundation  in  the  . 
appropriate  U.S.  district  court,  as 
provided  in  5  U.S.C.  552a(g),  whenever 
the  Foundation: 

(a]  Makes  a  determination  not  to 
amend  an  individual’s  record  in 
accordance  with  his  or  her  request,  or 
fails  to  make  such  review  in  conformity 
with  that  section;  or 

(b]  Refuses  to  comply  with  an 
individual’s  request;  or 

(c]  Fails  to  maintain  any  record 
concerning  an  individual  with  such 


accuracy,  relevance,  timeliness,  and 
completeness  as  is  necessary  to  assure 
fairness  in  any  determination  relating  to 
the  qualifications,  character,  rights  or 
opportunities  of,  or  benefits  to  the 
individual  that  may  be  made  on  the 
basis  of  such  reco^,  and  consequently  a 
determination  is  made  which  is  adverse 
to  the  individual;  or 

(d)  Fails  to  comply  with  any  other 
provision  of  5  U.S.C.  552a,  or  any 
Foundation  regulation  promulgated 
thereunder,  in  any  such  a  way  as  to 
have  an  adverse  effect  on  an  individual. 

§  1507.10  Exemptions. 

No  Foundation  system  or  systems  of 
records,  as  such,  are  exempted  from  the 
provisions  of  5  U.S.C.  552a,  as  permitted 
under  certain  conditions  by  5  U.S.C. 

552a  ()]  and  (k). 

§1507.11  Mailing  Hst. 

An  individual’s  name  and  address 
may  not  be  sold  or  rented  by  the 
Foimdation  unless  such  action  is 
specifically  authorized  by  law.  This 
section  does  not  require  the  withholding 
of  names  and  addresses  otherwise 
permitted  to  be  made  public. 

§  1507.12  Criminal  penalties. 

Section  552a(e),  Title  5,  United  States 
Code,  provides  that: 

(a)  Any  officer  or  employee  of  the 
Foundation,  who,  by  virtue  of  his  or  her 
employment  or  official  position,  has 
possession  of,  or  access  to.  Foundation 
records  which  contain  individually 
identifiable  information,  the  disclosure 
of  which  is  prohibited  by  5  U.S.C.  552a, 
and  who  knowing  that  disclosure  of  the 
specific  material  is  so  prohibited, 
willfully  discloses  the  material  in  any 
manner  to  any  person  or  agency  not 
entitled  to  receive  it,  shall  be  guilty  of  a 
misdemeanor  and  fined  not  more  than 
$5,000. 

(b)  Any  officer  or  employee  of  the 
Foundation  who  willfully  maintains  a 
system  of  records  without  meeting  the 
notice  requirements  of  5  U.S.C. 

552a[e](4}  shall  be  guilty  of  a 
misdemeanor  and  fined  not  more  than 
$5,000. 

(c)  Any  person  who  knowingly  and 
willfully  requests  or  obtains  any  record 
concerning  an  individual  from  the 
Foundation  under  false  pretenses  shall 
be  guilty  of  a  misdemeanor  and  fined 
not  more  than  $5,000. 

§1507.13  Reports. 

(a)  The  Foundation  shall  provide  to 
Congress  and  the  Office  of  Management 
and  Budget  advance  notice  of  any 
proposal  to  establish  or  alter  any  system 
or  records  as  defined  herein.  This  report 
will  be  submitted  in  accordance  with 


guidelines  provided  by  the  Office  of 
Management  and  Budget. 

(b)  If  at  any  time  Foundation  system 
or  systems  of  records  is  determined  to 
be  exempt  from  the  application  of  5 
U.S.C.  552a  in  accordance  with  the 
provisions  of  5  U.S.C.  552a  (j)  and  (k), 
the  records  contained  in  such  system  or 
systems  will  be  separately  listed  and 
reported  to  the  Office  of  Management 
and  Budget  in  accordance  with  the  then 
prevailing  guidelines  and  instructions  of 
that  office. 

Dated:  April  28. 1988. 

Leonard  H.  Robinson,  )r.. 

President,  African  Development  Foundation. 
[FR  Doc.  88-23857  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  6116-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 
[CGD1 1-88-02] 

Regulated  Navigation  Area;  Santa 
Catalina  Island,  CA 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  has 
determined  that  the  Regulated 
Navigation  Area  at  Isthmus  Cove, 
Catalina  Island,  California  is  no  longer 
justified.  For  this  reason,  the  Coast 
Guard  is  deleting  the  Regulated 
Navigation  Area  at  Isthmus  Cove. 
EFFECTIVE  DATE:  November  16. 1988. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Lieutenant  Junior  Grade  Michael  Lodge, 
Office  of  Aids  to  Navigation,  Eleventh 
Coast  Guard  District,  400  Oceangate, 
Long  Beach,  CA  90822-5399.  Phone 
number  (213)  499-5410. 

SUPPLEMENTARY  INFORMATION:  On  June 
6, 1988,  the  Coast  Guard  published  a 
notice  of  proposed  rule  making  in  the 
Federal  Register  for  this  regulation  (53 
FR  20653).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Junior  Grade  Michael  J. 
Lodge,  project  officer,  and  Lieutenant  G. 
R.  Wheatley,  project  attorney.  Eleventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Comments 

No  comments  were  received 
addressing  this  rule  making. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231,  and  50  U.S.C. 
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191  as  set  out  in  the  authority  citation 
for  all  of  Part  165. 

Economic  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and  non¬ 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034;  February  26, 
1979).  The  economic  impact  of  this 
regulation  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  This  regulation  will  have 
minor  impact  because  the  deletion  of  the 
Regulated  Navigation  Area  will  increase 
the  area  available  for  vessels  to  anchor. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  165— [AMENDED] 

1,  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191: 49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1,  6.04-6  and  160.5. 

§165.1110  [Removed] 

2.  Section  165.1110  is  removed. 

Dated:  October  4, 1988. 

Terry  Lucas, 

Captain ,  U.S.  Coast  Guard  Commander. 
Eleventh  Coast  Guard  District,  Acting. 

[FR  Doc.  88-23927  Filed  10-14-88:  8:45  am] 
BILUNQ  CODC  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-3461-1} 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Final  rulemaking. 

summary:  The  USEPA  announces 
disapproval  of  the  Chicago  portion  of 
the  Illinois  State  Implementation  Plan 
(SIP)  for  Ozone  and  the  extension  under 
section  110(a)(2)(I)  of  the  Clean  Air  Act 


(Act)  of  a  pre-existing  construction  ban 
on  new  and  modiHed  major  sources  of 
volatile  organic  compounds  (VOC),  a 
precursor  of  ozone  pollution,  located  in 
that  area.  USEPA's  action  is  based  upon 
a  plan  which  was  submitted  by  the  State 
to  satisfy  the  requirements  of  Part  D  of 
the  Act. 

EFFECTIVE  DATE:  The  final  rulemaking 
becomes  effective  on  November  16, 

1988. 

ADDRESSES:  Copies  of  the  SIP  revisions, 
public  comments  on  the  notice  of 
proposed  rulemaking  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Randolph  O.  Cano,  at  (312) 
886-6036,  before  visiting  the  Regional  V 
Office). 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604. 

Illinois  Environmental  Protection 
Agency,  Division  of  Air  Pollution 
Control,  2200  Churchill  Road, 
Springfield,  Ulinois  62706. 

A  copy  of  today’s  disapproved 
revisions  to  the  Illinois  SIP  is  available 
for  inspection  at:  U.S.  Environmental 
Protection  Agency,  Public  Information 
Reference  Unit,  401  M  Street  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano,  Air  and  Radiation 
Branch  (5AR-26),  Environmental 
Protection  Agency,  Region  V,  Chicago. 
Illinois  60604,  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  July  14, 1987  (52  FR  26424),  the 
United  States  Environmental  Protection 
Agency  (USEPA)  proposed  to 
disapprove  a  revision  to  the  Illinois  SIP 
because  the  revision  did  not  satisfy  the 
requirements  of  Part  D  of  the  Act.  While 
the  July  4, 1987,  proposed  rulemaking 
concerned  the  SIP  for  the  Illinois  portion 
of  both  the  Chicago  and  East  St.  I^uis 
Metropolitan  areas,  today's  final  rule 
only  concerns  the  SIP  for  the  Illinois 
portion  of  Chicago  area.  The  Chicago 
area  ozone  demonstration  includes  six 
Counties:  Cook,  DuPage,  Kane,  Lake, 
McHenry  and  Will.  Four  of  these 
Counties,  Cook,  DuPage,  Kane  and  Lake, 
are  presently  designated  as  not  attaining 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  ozone.  USEPA’s 
final  action  on  the  SIP  for  the  East  St. 
Louis  area  will  be  the  subject  of  a 
separate  nilemaking.  In  the  July  14, 1987 
notice  USEPA  cited  several  deficiencies 
which  are  paraphrased  below. 

1.  The  SIP  revision  did  not  contain  a 
persuasive  demonstration  that  the 


Chicago  ozone  nonattainment  area 
would  attain  compliance  with  the  ozone 
national  ambient  air  quality  standards 
(NAAQS)  by  December  31, 1987,  or  any 
near-term,  fixed  date  thereafter.  USEPA 
based  this  conclusion  on  two  facts.  First, 
the  State  was  behind  schedule  in 
adopting  all  stationary  source  control 
measures.  Thus  it  was  unlikely  that 
Illinois  could  achieve  all  the  projected 
emission  reductions  by  December  31, 

1987  or  even  shortly  thereafter.  Second, 
air  quality  data  for  1984-1986  showed 
little  or  no  improvement  over  the  1979- 
81  peak  levels;  that  information  called 
into  question  whether  or  not  the  quality 
of  emission  reductions  that  the  plan  had 
projected  would  be  achieved  by  the 
control  measures  adopted  would  be 
enough  to  produce  attainment  in  the 
near  term. 

2.  Due  to  delays  in  adopting  certain 
control  measures,  the  State  failed  to 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  of  the  Ozone 
NAAQS. 

3.  The  State  failed  to  adopt  the 
required  lEPA/Secretary  of  State  joint 
memorandum  Technical  Procedures  for 
Enforcement,  an  essential  portion  of 
Illinois'  vehicle  inspection  and 
maintenance  program. 

(It  should  be  noted  that  the  joint 
memorandum  was  finally  adopted  and 
submitted  to  USEPA  on  July  1, 1987, 
thereby  eliminating  this  third 
deficiency.) 

USEPA  also  proposed  to  extend  a  pre¬ 
existing  major  source  construction  ban 
imposed  pursuant  to  section  110(a)(2)(I) 
of  the  Act  for  the  Illinois  portions  of  the 
Chicago  ozone  nonattainment  area. 

Section  110(a)(2)(I)  growth  restrictions 
have  been  in  effect  in  all  Illinois  primary 
nonattainment  areas  (as  to  all  pollutants 
for  which  those  areas  are  designated 
primary  nonattainment)  since  May  26, 
1981,  when  the  Seventh  Circuit  Court  of 
Appeals  invalidated  USEPA’s  approval 
of  the  State’s  new  source  review  rules 
on  State  law  procedural  grounds.  See 
CBE  V.  EPA,  649  F.2d  522  (7th  Cir.  1987). 

USEPA  received  comments  on  the 
General  Preamble  to  the  July  14, 1987 
proposed  disapproval  of  a  number  of 
ozone  and  carbon  monoxide  plans  and 
on  the  specific  proposal  to  disapprove 
the  Illinois  SIP  revision.  This  final 
rulemaking  responds  only  to  the 
comments  on  the  proposal  to  disapprove 
the  Illinois  Ozone  SIP.  USEPA  will 
respond  to  comments  on  the  General 
Preamble  that  do  not  relate  to  the 
Illinois  SIP  rulemaking  in  a  subsequent 
Federal  Register  notice,  in  connection 
with  USEPA’s  final  Post-1987  Ozone 
Nonattainment  Policy. 
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Today's  Hnal  rulemaking  disapproves 
that  portion  of  the  Illinois  Ozone  SIP 
which  deals  with  the  Chicago 
nonattainment  area  because  it  does  not 
satisfy  the  requirements  of  Part  D  of  the 
Act.  In  particular,  the  plan  neither 
includes  a  persuasive  demonstration 
that  the  Chicago  area  will  attain  the 
ozone  NAAQS  by  any  near-term  Hxed 
date,  nor  shows  reasonable  further 
progress  toward  attainment  of  the  ozone 
NAAQS.  In  the  future,  USEPA  will  take 
separate  rulemaking  action  on  each 
component  of  the  Illinois  plan  other  than 
the  attainment  and  RFP  demonstrations 
for  Chicago,  which  are  formally 
disapproved  today.  Some  of  the 
comments  that  follow  deal  with  both  the 
Chicago  and  East  St.  Louis  areas.  Today, 
USEPA  will  respond  only  with  regard  to 
comments  related  to  Chicago.  In  the 
future,  USEPA  will  take  formal 
rulemaking  action  with  respect  to  the 
East  St.  Louis  portion  of  the  Illinois 
Ozone  SIP  revision. 

This  final  rulemaking  also  extends  the 
construction  ban  already  imposed 
pursuant  to  Section  110(a)(2)(I)  of  the 
Act  on  major  new  stationary  sources 
and  major  modifications  of  stationary 
sources  of  VOC  (precursor  of  ambient 
ozone)  in  the  four  counties  presently 
designated  nonattainment  within  the 
Illinois  portion  of  the  Chicago  ozone 
demonstration  area. 

n.  Responses  to  Comments  on  the 
Proposed  Rulemaking 

Most  of  the  comments  summarized 
below  were  submitted  by  Michael  J. 
Hayes,  Manager  of  the  Division  of  Air 
Pollution  Control  of  lEPA  on  October  29, 
1987,  The  Illinois  Chamber  of  Commerce 
submitted  comments,  which  are 
addressed  in  the  responses  below. 
General  comments  submitted  by  D. 
Theiler  of  the  State  of  Wisconsin  are 
addressed  here,  or  in  the  Response  to 
comments  on  action  relating  to  the 
proposed  disapproval  of  the  Indiana  SIP, 
published  separately  in  the  Federal 
Register. 

1.  Comment 

Since  the  July  14, 1987  notice  of 
proposed  rulemaking  fails  to  give  notice 
of  what  the  USEPA  intends  by  its 
proposal,  as  required  by  the  Federal 
Administrative  Procedures  Act,  the 
USEPA  must  repropose,  specifying  what 
action  it  is  taking,  on  what  elements, 
and  what  its  rationale  is.  In  its  July  14, 
1987  notice  of  proposed  rulemaking,  the 
USEPA  proposed  to  disapprove  the 
Illinois  Ozone  SIP.  The  notice,  however, 
does  not  state  the  precise  nature  of  that 
disapproval.  Nowhere  does  the  USEPA 
propose  to  di’^approve  any  specific 
element  of  Illinois’  Ozone  SIP  submittal. 


If  USEPA  is  proposing  to  disapprove 
Illinois'  attainment  demonstration,  this 
should  be  specifically  stated,  as  should 
the  basis  for,  and  consequences  of  the 
disapproval.  An  important  issue 
underlies  the  uncertainties  of  USEPA’s 
proposed  rulemaking.  This  issue  is 
whether  USEPA  is  taking  the  position 
that,  or  reviewing  the  SIP  on  the  basis  of 
a  standard  which  means  thaL  the 
USEPA  can  never  approve  the  1982 
Ozone  SIP  submittal  of  the  State  of 
Illinois.  It  must  be  noted  that  Illinois  has 
submitted  to  the  USEPA  the  same  rules 
which  have  led  to  USEPA  approval  of 
the  Ozone  SIPs  of  other  States.  It  is, 
therefore,  arbitrary  and  capricious  to 
disapprove  the  SIP  submittal  for  Illinois, 
especially  in  light  of  the  potential 
consequences  of  such  a  disapproval. 
USEPA's  position  on  the  Illinois  SIP  is  a 
matter  of  vital  interest  and  concern  to 
the  State,  to  which  adequate  notice  and 
an  opportunity  to  comment  must  be 
provided.  Specifically,  would  USEPA’s 
proposed  rulemaking  mean  that  USEPA 
will  not  be  able  to  approve  otherwise 
approvable  elements  of  the  SIP  even 
after  the  SIP  itself  has  already  been 
disapproved? 

Response 

The  USEPA  makes  it  very  clear,  in  its 
proposed  rulemaking  of  July  14, 1987  (52 
FR  26424),  that  it  is  proposing  to 
disapprove  the  Illinois  Ozone  SIP 
because  it  does  not  meet  all 
requirements  of  Part  D  of  the  Act.  In 
particular,  the  plan  does  not 
demonstrate  timely  attainment  of  the 
ozone  NAAQS  and  reasonable  further 
progress  toward  attainment  during  the 
interim.  Section  172(a)(2)  of  the  Act 
requires  that  the  SIP  revision  provide  for 
attainment  of  the  primary  NAAQS  for 
photochemical  oxidants  (now  covered 
by  the  ozone  NAAQS)  by  no  later  than 
December  31, 1987.  Section  172(b)(3) 
requires  that  the  SIP  revision  provide  for 
reasonable  further  progress  (RFP)  in  the 
interim.  The  proposed  rulemaking  makes 
it  clear  that  the  USEPA  does  not  believe 
that  Illinois’  1982  SIP  revision  meets 
either  of  these  requirements  based  on 
recent  air  quality  data  and  delays  in  the 
adoption  and  implementation  of  mobile 
and  stationary  source  control  measures. 

The  July  14, 1987  (52  FR  26427) 
proposed  rulemaking  also  states  that 
'‘[i)n  separate  Federal  Register  notices, 
USEPA  will  propose  rulemaking  on  the 
stationary  and  mobile  source  control 
measures  adopted  by  the  State".  Thus, 
while  the  Part  D  plan,  as  a  whole, 
cannot  be  approved,  USEPA  will  take 
rulemaking  action  on  separate 
components  of  the  plan.  Some  of  those 
components  might  be  approved  as  part 
of  the  federally  enforceable  SIP  if  they 


would  not  interfere  with  RFP  and  timely 
attainment.  Since  USEPA  cannot 
approve  the  Part  D  plan  as  a  whole, 
USEPA  proposed  to  maintain,  pursuant 
to  section  110(a)(2)(I)  of  the  Act,  an 
existing  major  new  source  construction 
and  major  source  modification  ban  for 
the  Chicago  ozone  nonattainment  area 
until  such  time  as  the  SIP  deficiencies 
are  eliminated  and  the  SIP,  as  a  whole, 
is  approved. 

On  November  24, 1987  (52  FR  45044), 
USEPA  proposed  a  policy  of  dealing 
with  areas  that  failed  to  demonstrate 
attainment  by  the  December  31, 1987 
attainment  date.  After  reviewing  all 
public  comments  on  that  proposed 
policy,  and  in  the  absence  of  any 
Congressional  action  on  amendments  to 
the  Clean  Air  Act,  USEPA  intends  to 
publish  a  final  policy  which  will  further 
delineate  the  type  of  SIP  revision  Illinois 
must  submit  to  lift  the  ban  resulting  from 
today's  disapproval  of  the  Illinois  ozone 
attainment  demonstration  for  the 
Chicago  area. 

lEPA  asserts  that  USEPA  is  acting 
arbitrarily  because  it  proposes  to 
disapprove  rules  here  which  it  has 
approved  in  other  instances.  Today's 
rulemaking,  however,  does  not  concern 
itself  with  individual  rules  to  control 
volatile  organic  compound  emissions 
from  stationary  and  mobile  sources  but 
rather  the  adequacy  of  the  control 
strategy  as  a  whole  to  attain  and 
maintain  the  ozone  NAAQS.  USEPA  has 
indeed  approved  Part  D  ozone  plans  for 
other  areas  when  those  plans  included 
the  same  types  of  rules  Illinois  has  been 
promulgating.  However,  those  approvals 
were  based  on  records  and  air  quality 
data  that  showed  at  the  time  that  those 
plans  would  produce  timely  attainment. 
Subsequent  events,  including  delays  in 
Illinois’  rulemaking  and  new  air  quality 
data,  make  approval  of  the  Illinois  SIP  at 
this  time  unwarranted.  The  issue  of 
whether  the  individual  Illinois  rules  will 
meet  particular  Part  D  requirements 
(e.g.,  RACT)  will  be  addressed  in 
separate  Federal  Register  notices. 

2.  Comment 

USEPA  has  arbitrarily  selected  Illinois 
and  several  other  States  for  disapproval 
of  Ozone  SIPs  and  has  done  so  for 
reasons  not  stated  in  the  notice  or 
understood  by  Illinois.  The  July  14, 1987, 
proposed  rulemakings  selected  eight 
States  for  action  on  pending  Ozone  and 
Carbon  Monoxide  (CO)  SIPs.  There 
were  no  proposed  approvals  in  the 
package  of  proposed  rulemakings.  There 
appears  to  be  no  consistent  basis  for  the 
selection  of  the  States  singled  out  for 
special  action.  This  is  particularly  true 
since  USEPA  has  had  the  legal 
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obligation  to  act  upon  the  SIPs  for  an 
extended  period  of  time.  Acting  on  some 
States'  SIPs  and  not  on  others'  creates 
arbitrary  results  for  these  States, 
including  Illinois. 

The  group  of  States  for  which 
proposals  were  made  in  the  July  14, 

1987,  Federal  Register  does  not  include 
all  States  without  approved  Ozone  SIPs. 
The  proposal  also  does  not  include  all 
areas  which  USEPA  believes  will  have 
ozone  nonattainment  problems  after  the 
end  of  1987.  Many  States  with  extension 
areas  for  which  USEPA  has  not  acted  on 
SIPs  were  not  proposed  for  disapproval 
by  the  USEPA.  These  areas  include: 
Detroit,  Michigan;  Cleveland,  Ohio; 
Cincinnati,  Ohio;  and  Richmond, 

Virginia.  There  are  also  numerous  areas 
for  which  USEPA  considers  States  not  to 
have  submitted  adequate  Ozone  SIPs  in 
response  to  SIP  calls,  such  as  fon 
Birmingham,  Alabama;  Phoenix, 

Arizona;  Santa  Barbara,  California; 
Miami,  Florida;  Baton  Rouge,  Louisiana; 
Kansas  City,  Missouri;  Tulsa,  Oklahoma; 
Memphis,  Tennessee;  and  El  Paso, 

Texas.  USEPA  has  also  proposed  no 
disapprovals  for  the  numerous  States, 
many  with  signiHcant  nonattainment 
areas,  which  have  SIPs  that  were 
conditionally  approved,  but  for  which 
outstanding  conditions  have  not  been 
satisfied.  Some  States  have  SIPs  with 
outstanding  conditions  comparable  in 
air  quality  significance  to  the 
deficiencies  USEPA  is  citing  as  the  basis 
for  the  proposed  disapproval  of  SIPs 
cited  in  the  July  14, 1987,  proposed 
rulemaking;  yet  the  USEPA  is  not 
proposing  to  disapprove  any  of  the 
unsatisfied  conditions  or  the  overall 
SIPs  due  to  those  failures. 

This  issue  was  raised  with  USEPA  in 
a  June  11, 1987  letter  from  Michael  J. 
Hayes,  Illinois  Environmental  Protection 
Agency  (lEPAJ,  to  J.  Craig  Potter 
(USEPA).  In  the  July  20, 1987,  USEPA 
response,  the  rationale  for  disapproval 
is  offered:  “  *  *  *  for  all  of  the  SIPs 
recently  proposed  for  disapproval,  the 
reason  for  the  proposed  action  was  that 
*  *  *  these  SIPs  did  not,  in  USEPA's 
opinion,  fulfill  the  Clean  Air  Act 
requirement  to  demonstrate  attainment 
by  a  near-term  fixed  date,”  As 
discussed,  no  disapprovals  have  been 
proposed  for  the  other  States  that  fall 
into  this  category,  so  some  other  basis 
for  selection  must  have  been  used. 

All  States  are  entitled  to  equitable 
treatment  by  USEPA  in  the  processing  of 
their  SIP  submittals.  Furthermore,  it  is 
arbitrary  and  capricious  for  USEPA  to 
use  the  selective  timing  of  its  SIP  actions 
as  an  instrument  of  unstated  policies, 
especially  when  the  deadline  for  acting 
on  the  submittals  has  already  passed. 


Response 

USEPA  acknowledges  that  USEPA 
has  not  taken  action  yet  on  a  number  of 
SIP  submittals  and  outstanding  SIP 
conditions  have  not  yet  been  acted  on 
by  the  USEPA.  As  indicated  in  the  July 

14, 1987,  general  preamble  and  notice  of 
future  actions  (52  FR  26404),  the 
rulemaking  actions  started  on  July  14, 
1987,  were  by  no  means  the  last  actions 
USEPA  plans  regarding  the  1982  SIPs 
and  post-1982  SIPs.  Therefore,  although 
the  Illinois  SIP  was  among  those 
addressed  on  July  14, 1987,  it  will  be 
followed  by  rulemaking  on  other  SIPs. 

USEPA  did  find  it  necessary  to 
prioritize  its  rulemaking.  USEPA's 
delayed  rulemaking  does  not  warrant 
further  delay  as  lEPA  seems  to  imply. 
Rather,  USEPA  must  move  forward 
incrementally,  towards  resolving  all  of 
the  outstanding  SIP  problems,  llie 
actions  selected  for  July  14, 1987,  were 
judged  to  have  the  highest  priority 
because  of  a  combination  of  continued 
air  quality  problems  and  incomplete  SIP 
or  incomplete  rule  submittals.  USEPA 
was  convinced  that  all  of  the  SIPs  acted 
upon  applied  to  areas  very  unlikely  to 
attain  the  ozone  or  CO  standard  by 
December  31, 1987,  or  even  the  near 
term  thereafter.  In  addition,  at  the  time 
of  the  July  14, 1987,  proposed 
rulemaking,  among  the  States  lacking 
approved  SIPs,  Illinois  lagged  far  behind 
the  others  in  submitting  adopted 
stationary  source  control  rules. 

All  outstanding  SIPs  will  be  judged  on 
their  merits  considering  current  air 
quality  and  the  status  of  rule  submittal. 
USEPA  is  currently  involved  in 
preparing  such  rulemaking  actions  for 
other  areas. 

3.  Comment 

USEPA's  past  failure  to  take  any  final 
action  on  the  1982  Illinois  Ozone  SIP 
submittal  or  any  element  thereof 
precludes  disapproval  of  the  attainment 
demonstration  at  this  time  and 
precludes  the  imposition  of  any  sanction 
for  failure  to  have  an  adequate  SIP 
approved  by  the  USEPA.  On  June  30, 
1982,  the  lEPA  submitted  the  proposed 
Illinois  SIP  for  Ozone  for  the  Chicago 
and  Metro-East  St.  Louis  areas.  Since 
that  date,  USEPA  has  failed  to  take  final 
action  on  any  element  of  the  SIP 
submittal  or  any  of  the  numerous  rules 
which  have  been  submitted  as  elements 
of  the  SIP.  For  USEPA  to  fail  to  act  on 
Illinois'  SIP  submittal,  and  particularly 
its  attainment  demonstration,  for  an 
extended  period  of  years  and  then  to 
propose  to  disapprove  it  immediately 
before  the  final  deadline  is  arbitrary  and 
improper.  Such  a  position  undermines 
the  entire  SIP  process  and  the  role  of  the 


States  in  that  process.  The  States  simply 
can  not  carry  out  the  role  given  them  by 
Congress  in  the  face  of  such  inaction  by 
USEPA. 

Response 

As  noted  in  the  July  14, 1987,  proposed 
rulemaking  (52  FR  26125),  USEPA 
initiated  rulemaking  action  on  the 
Illinois  SIP  on  two  occasions:  February 
3, 1983,  (48  FR  5110),  and  on  August  15, 
1984  (49  FR  32601).  The  February  3, 1983, 
rulemaking  proposed  to  disapprove  the 
demonstration  of  attainment.  Following 
this  proposal,  USEPA  received  a  number 
of  submittals  fit)m  the  lEPA  revising  the 
demonstration  of  attainment  or 
promising  to  correct  noted  SIP 
deficiencies  which  would  affect  the 
demonstration  of  attainment  Rather 
than  publish  a  final  disapproval  of  the 
demonstration  of  attainment  the  USEPA 
assumed  that  Illinois  was  making  a  good 
faith  effort  to  correct  SIP  deficiencies. 
The  iterative  negotiation  process  which 
followed  acted  to  delay  the  SIP 
rulemaking  process.  Thus,  it  is  very 
misleading  to  cite  June  30, 1982,  as  the 
date  upon  which  USEPA  had  the  current 
SIP  revision  before  it. 

Further,  USEPA's  August  15, 1984  (49 
FR  32601),  proposed  approval  clearly 
stated  that  USEPA  was  proposing 
rulemaking  on  the  draft  CO  and  ozone 
SIP  revision  at  the  request  of  the  State 
to  parallel  process  the  action,  49  FR  at 
32601.  USEPA  could  not  finally  approve 
the  SIP  until  all  the  requisite  control 
measures  were  finally  adopted  and 
submitted.  USEPA  withheld  taking 
further  rulemaking  until  it  was  certain 
the  State  could  not  complete 
implementation  of  its  plan  by  December 

31. 1987.  Illinois  submitted  the  final 
portion  of  the  required  control  strategy 
on  April  8, 1988,  well  after  the  December 

31. 1987,  implementation  deadline. 

Finally,  even  assuming  an  extended 

period  of  USEPA  review,  USEPA  cannot 
be  estopped  from  disapproving  a  SIP. 
Rather,  the  appropriate  action  is  to  take 
final  rulemaking  action  based  on  the 
record  as  it  has  evolved  during  the 
intervening  years,  which  is  what  USEPA 
announces  today. 

4.  Comment 

Since  1983,  when  the  lEPA  proposed 
to  use  data  from  the  Racine,  Wisconsin 
monitoring  site  as  its  design  value  for 
the  purpose  of  determining  the  ozone 
attainment  demonstration  requirements, 
Illinois'  attainment  demonstration  has 
not  changed  in  any  significant  manner. 
As  set  out  in  a  history  of  State 
submittals,  USEPA  rulemaking,  and 
USEPA  correspondence  (contained  in 
the  State's  comments  on  the  July  14, 
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1987,  proposed  rulemaking],  that 
attainment  demonstration  has  been 
accepted  by  the  USEPA;  indeed,  the 
USEPA  has  told  the  lEPA  that  the 
attainment  demonstration  was  properly 
done  and,  if  the  control  measures  were 
put  into  place  pursuant  to  that 
demonstration,  the  SIP  would  be 
approved.  Therefore,  the  demonstration 
itself  could  have  and  should  have  been 
approved  by  the  USEPA  sometimes 
during  the  last  four  years. 

Response 

An  ozone  attainment  demonstration  is 
composed  of  two  basic  components:  (1) 

A  modeling  analysis  to  determine  the 
appropriate  VOC  emission  reduction 
requirement;  and  (2)  a  projection  of  the 
timing  and  magnitude  of  emission 
reductions  resdting  from  the 
implementation  of  emission  control 
relations.  USEPA  agreed  that  the 
lEPA  had  an  acceptable  modeling 
analysis  competed  as  early  as  1983.  In 
addition,  USEPA  believed  that  the 
emission  reductions  projected  at  that 
time  were  sufficient,  based  on  the 
modeling  analysis,  to  result  in 
attainment  of  the  ozone  standard. 

USEPA  proposed  such  a  finding  in  the 
August  15, 1984,  proposed  rulemaking 
(49  FR  32601).  TTiat  notice,  however, 
noted  that  the  acceptability  of  the 
demonstration  of  attainment  was  based 
on  the  assumption  that  all  required 
emission  controls  would  be  in  place  by 
December  31, 1987. 

On  April  22, 1985,  the  EEPA  submitted 
a  revised  demonstration  of  attainment 
further  claiming  to  achieve  sufficient 
VOC  emission  reductions  by  the 
attainment  deadline.  As  USEPA 
reviewed  this  demonstration  of 
attainment,  it  became  apparent  that 
Illinois  was  falling  behind  schedule  in 
adopting  emd  implementing  VOC 
emission  control  rules  for  stationary 
sources.  It  is  now  apparent  that  the 
second  component  of  Illinois’  attainment 
demonstration  for  the  Chicago  area  is 
not  supported  by  the  schedule  for  rule 
adoption  and  implementation.  This 
raises  significant  doubts  about  the 
validity  of  the  attainment 
demonstration. 

Although  the  required  rules  have  been 
adopted  and  submitted  to  USEPA, 
several  were  not  adopted  until  after  the 
December  31, 1987,  attainment  deadline. 
During  the  delays  in  rule  adoption, 
USEPA  has  became  aware  that  the 
ozone  levels  have  not  decreased  nearly 
as  much  as  expected  in  the  Chicago 
area,  even  accounting  for  those  delays. 
(This  issue  is  more  fidly  discussed  in  a 
July  5, 1988,  technical  support  document, 
and  a  subsequent  technical  support 
document  of  September  1988,  which  are 


available  for  inspection  at  the  Region  V 
Office  listed  above.)  The  ozone  levels 
have  raised  questions  about  the  level  of 
the  VOC  emission  reductions  calculated 
in  the  ozone  attainment  demonstration. 
Based  on  current  data,  it  appears  that 
even  with  the  rules  recently  submitted 
by  the  State,  the  VOC  emission 
reduction  requirements  for  the  Chicago 
area  are  insufficient  to  assure 
attainment  of  the  ozone  standard  in  the 
near  term.  Although  USEPA  could  have 
approved  the  SLIP's  ozone  attainment 
demonstration  in  1984,  it  is  incorrect  to 
do  so  now  given  the  current  ozone  data 
and  emission  control  status. 

Comment 

USEPA  should  not  now  be  permitted 
to  disapprove  Illinois*  attainment 
demonstration  on  a  separate  basis  from 
the  rest  of  the  SIP  since  it  has  for  years 
refused  to  consider  the  demonstration 
separately  for  purposes  of  approval.  To 
hold  otherwise  would  be  inconsistent 
with  the  action  USEPA  has  taken  in 
other  States  where  USEPA  has  in  fact 
approved  attaimnent  demonstrations 
even  though  all  the  rules  were  not  in 
final  approved  form.  For  example,  since 
its  July  14, 1987,  proposal,  the  US^A 
has  made  just  such  a  proposal  for 
Kansas  City,  Kansas  (52  FR  36963, 

Octoer  2, 1987).  USEPA  has  used  the 
conditional  approval  method  for 
approving  the  attainment  demonstration 
of  other  States  lacking  adopted  rules. 
This  has  occurred  in  two  States 
bordering  Illinois,  the  States  of  Missouri 
and  Wisconsin,  where  USEPA  approved 
attainment  demonstrations  without  fianl 
approval  of  the  States'  required  rules. 
USEPA  has  also  proposed  to  do  the 
same  for  Indiana.  In  fact,  within  the  last 
three  years,  USEPA  has  approved  the 
State  of  Missouri’s  attainment 
demonstration  (51  FR  3'::328,  September 
3, 1986],  which  has  the  same  design 
value  and  design  site  as  the  Illinois  SIP 
for  the  Metro-East  St.  Louis  area. 

Response 

It  is  true  that  USEPA  conditionally 
approved  the  ozone  attainment 
demonstrations  in  the  Missouri  and 
Wisconsin  SIPs.  This  was  done  when  it 
could  be  assumed  that  all  required 
control  measures  would  be  adopted, 
USEPA  approved,  and  implemented  by 
the  attainment  deadline.  In  addition, 
USEPA  was  convinced  that  the  required 
VOC  emission  reduction  requirements  in 
the  two  States  were  sufficient  to  attain 
the  ozone  standard. 

Two  facts  distinguish  the  Illinois  SIP 
from  those  which  USEPA  conditionally 
approved.  First,  the  attainment  date  has 
passed  and  Illinois  still  has  several 
stationary  source  control  measures 


which  have  not  been  approved  by 
USEPA.  The  reductions  from  these 
measures  are  necessary  to  demonstrate 
attainment  and  for  plan  approval  but 
several  of  these  measures  had  not  been 
implemented  by  the  December  31, 1987, 
attainment  date.  Second,  current  air 
quality  data  convinces  USEPA  that  even 
if  those  rules  are  fully  implemented  in 
the  near  term,  Illinois  will  not  attain  the 
ozone  standard  in  the  Chicago  area 
during  that  period. 

A  number  of  distinctions  may  be 
noted  between  the  Kansas  City,  Kansas 
SIP  and  the  Illinois  SIP.  First,  ^e  Kansas 
City,  Kansas  SIP  is  a  post-1982  SIP 
revision  mandated  by  a  USEPA  SIP  call 
issued  on  February  20, 1985,  rather  than 
a  SEP  revision  required  by  July  1, 1982. 
The  progress  made  by  Kansas  appears 
to  be  more  rapid  than  that  made  by 
Illinois  in  adopting  and  submitting  the 
required  rules.  Second,  air  quality  and 
emissions  estimates  current  at  the  time 
of  the  conditional  plan  approval, 
showed  that  the  ozone  standard  could 
be  attained  by  a  fixed,  near-term  date 
sometime  in  1988.  The  same  cannot  be 
said  for  the  Chicago  ozone 
demonstration  area.  Third,  the 
attainment  demonstration  for  Kansas 
City  was  derived  considering  only 
previously  adopted  control  measures. 
The  Kansas  draft  proposed  for  approval 
in  the  October  2, 1987,  proposed 
rulemaking  (52  FR  36967)  will  supersede 
the  older  adopted  rules,  thereby 
providing  additional  VOC  emission 
reductions.  At  the  time,  EPA  believed 
this  would  provide  additional  assurance 
of  timely  attainment.  The  currently 
adopted  regulations  in  Illinois  are  not 
sufficient  to  guarantee  attainment  of  the 
ozone  standard  by  a  fixed,  near-term 
date.  Finally,  it  should  be  noted  that  the 
USEPA  did  not  complete  final 
rulemaking  on  the  Kansas  City,  Kansas 
SIP  until  the  State  of  Kansas  had 
submitted  finally  adopted  regulations 
(52  FR  17700,  May  18, 1988). 

6.  Comment 

It  is  arbitrary  and  capricious  for 
USEPA  to  disapprove  ffie  Illinois  Ozone 
SIP  without  acting  on  the  elements 
which  comprise  the  ozone  submittal.  It 
appears  that  USEPA  is  proposing  an 
overall  disapproval  of  the  State’s  Ozone 
SIP  without  acting  on  any  of  the 
individual  elements  which  comprise  the 
submittal  other  than  the  vehicle 
inspection/maintenance  (I/M)  program. 
Some  elements  of  the  Illinois  SIP  have 
been  pending  before  the  USEPA  in  final 
form  for  over  four  years,  and  other 
elements  have  been  pending  before  the 
USEPA  under  its  own  parallel 
processing  procedure  while  the  rules 
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comprising  the  elements  are  pending  for 
adoption  by  the  Illinois  Pollution 
Control  Board  (IPCB). 

One  of  the  reasons  this  proposal  by 
USEPA  is  inappropriate  is  that  it  leads 
to  general  disapproval  without  ever 
incorporating  into  the  SIP  the  specific 
elements  of  progress  which  have  been 
made  by  Illinois.  Failure  to  act  on 
elements  of  the  SIP  deprives  the  State  of 
an  opportunity  to  exercise  the  right  to 
appeal  granted  by  the  Act  because 
USEPA  never  makes  the  disapproval 
decisions  which  might  be  appealed  and 
instead  holds  the  rules  until  the  State 
changes  them  in  a  manner  consistent 
with  USEPA’s  interpretation  of  what  is 
RACT.  This  inaction  is  coercive  because 
a  failure  to  act  has  the  same  effect  as  a 
disapproval.  This  is  an  exercise  in 
discretion  that  USEPA  does  not  possess 
under  the  Act  and  which  violates  the 
SIP  review  deadlines  (four  months  after 
the  submittal  of  a  SIP  revision)  given  to 
the  USEPA  by  Congress. 

During  the  past  four  to  five  years, 
USEPA  has  been  ambivalent  on  the 
issue  of  whether  all  the  elements  of  a 
SIP  have  to  be  present  before  USEPA 
can  take  action,  or  whether  EPA  can 
take  action  on  individual  elements 
before  acting  on  the  entire  plan 
especially  when  done  for  the  purpose  of 
forcing  the  State  to  adopt  exactly  the 
measures  which  USEPA  wants  to  have 
adopted. 

Pinsuant  to  Sections  110(a)  and  172  of 
the  Act,  USEPA  has  an  obligation  to 
take  action  on  all  SIP  revisions  which 
are  submitted  to  it  lEPA  questions 
USEPA’s  ability  to  take  action  to 
disapprove  the  SIP  as  a  whole  without 
analyzing  all  portions  of  the  SIP  that  are 
before  it. 

Response 

USEPA  continues  to  believe  that  it 
can  act  independently  on  individual 
portions  of  the  SIP.  For  example,  on  July 
11, 1985  (50  FR  28228),  USEPA  proposed 
separate  rulemaking  on  Illinois’ 
stationary  source  RACT  II  rules.  That 
action  proposed  to  approve  some  rules 
and  disapprove  others.  USEPA 
proceeded  with  final  rulemaking  for 
those  rules  found  to  be  acceptable  on 
November  27, 1987  (52  FR  45333).  Illinois 
has  revised  the  rules  proposed  for 
disapproval  and  submitted  them  to 
USEPA.  The  State  of  Illinois  has 
submitted  to  USEPA  RACT  III  and 
major  non-CTG  RACT  rules  for  the 
required  categories.  These  rules  are  in 
various  stages  of  review  and  rulemaking 
development.  Finally,  as  noted  in  the 
July  14, 1987,  proposed  rulemaking,  the 
USEPA  is  taking  independent  action  on 
I/M  in  Illinois.  All  of  these  actions  are 
relatively  independent  of  each  other  and 


independent  of  USEPA’s  actions  on  the 
SIP’S  demonstration  of  attainment 
USEPA  intends  to  proceed  expeditiously 
to  complete  rulemaking  on  them.  It  has 
not  intentionally  delayed  rulemaking  on 
these  SIP  elements. 

The  review  of  the  demonstration  of 
attainment  unlike  the  review  of  other 
portions  of  the  SIP,  does  depend  on  the 
status  of  rule  adoption  and 
implementation  for  the  various  source 
categories  as  a  whole.  When  evaluating 
the  progress  of  emission  reductions 
towards  attainment  of  the  air  quality 
standard  by  a  particular  date,  it  is 
important  to  establish  the  likelihood  that 
a  projected  emission  reduction  will 
actually  occur.  If  rule  development  and 
implementation  is  significantly  delayed 
beyond  the  attainment  deadline,  it  is 
inappropriate  to  assume  that  the  rule(s) 
will  have  the  claimed  impact  at  the 
attainment  deadline.  USEPA’s  schedule 
for  acting  on  individual  rules  that  the 
State  has  adopted  is  irrelevant  to  the 
analysis  of  the  adequacy  of  the 
attainment  demonstration.  Section 
172(a)(2)  of  the  Act  requires  that  SIPs 
demonstrate  attainment  of  the  ozone 
standard  no  later  than  December  31, 

1987  in  extension  areas.  In  light  of  the 
delay  in  the  Illinois  rulemakings  and  the 
intervening  air  quality  data,  USEPA 
Hnds  that  Ae  Illinois  SIP  does  not 
convincingly  demonstrate  attainment  by 
December  31. 1987,  or  even  shortly 
thereafter.  Thus,  as  indicated  in  the 
notice,  USEPA  finds  that  the  SIP  does 
not  meet  all  requirements  of  the  Act. 

This  does  not  mean  that  ail  elements 
of  the  SIP  are  disapprovable.  It  simply 
means  that  at  least  one  of  the  Act’s 
required  elements  is  not  present.  USEPA 
considers  the  demonstration  of 
attainment  to  be  a  crucial  element  of  the 
SIP.  In  the  absence  of  an  adequate 
attainment  demonstration,  USEPA 
cannot  approve  the  overall  Part  D  SIP, 

7.  Comment 

In  the  July  14, 1987,  notice  of  proposed 
rulemaking  and  the  April  13, 1987, 
technical  support  document  (TSD), 
“Status  of  RACT  Rules  in  Illinois  and 
Indiana  Extension  Areas”,  USEPA  has 
listed  the  various  RACT  rules  which 
have  been  adopted  by  the  IPCB  or  are 
pending  before  the  IPCB.  There  is, 
however,  no  discussion  whatsoever  of 
the  reductions  in  emissions  that  the 
RACT  rules  have  achieved  or  will 
achieve,  and  there  is  no  discussion  of 
the  impact  of  these  rules  on  Illinois’ 
attainment  of  the  ozone  standard. 
USEPA  merely  asserts  that  it  proposes 
to  Hnd  that  “the  plan  as  a  whole,  taking 
into  account  legally  adopted  control 
measures,  does  not  adequately 
demonstrate  attainment  of  the  NAAQS. 


*  *  *”  Nowhere  does  USEPA  identify 
which  “legally  adopted  control 
measures”  it  has  taken  into  account  in 
making  its  proposed  finding.  Whether 
these  measures  are  only  those  that 
USEPA  has  approved,  and  whether 
these  include  regulations  which  the 
IPCB  has  adopt^  but  which  USEPA 
required  to  be  corrected  before  it  will 
take  final  action  cannot  be  divined  from 
the  July  14th  notice;  both  the  notice  of 
proposed  rulemaking  and  the  supporting 
TSD  are  completely  silent  on  this  point 

At  this  time,  there  are  pending  before 
USEPA  for  action  ten  sets  of  RACT  rules 
which  have  been  adopted  in  final  form 
by  the  IPCB.  There  are  an  additional 
eight  sets  of  rules  pending  before  the 
IPCB.  At  this  time,  only  two  of  these 
pending  rules  are  not  likley  to  be 
adopted  in  final  form  by  the  end  of  1987: 
the  synthesized  pharmaceutical 
manufacturing  RACT  rule  and  the  non- 
CTG  generic  RACT  rule.  These  two 
RACT  regulations  account  for  one 
percent  of  the  SIP  emission  reduction 
requirement  in  the  Chicago  area. 

Response 

The  July  14, 1987,  proposed 
rulemaking  was  actually  supported  by  a 
number  of  Technical  Support  Documents 
(TSDs),  including  an  April  15, 1987, 

TSD,  “Approvability  of  Ozone 
Demonstrations  of  Attainment  in  the 
Illinois  and  Indiana”:  an  April  14, 1987, 
TSD,  “Review  of  the  Illinois  and 
Northwest  Indiana  Ozone  SIPs  Based  on 
Recent  Air  Quality  Data,  and  an  April 
10, 1987,  TSD,  “Review  of  the  Inspection 
and  Maintenance  and  Transportation 
Control  Portions  of  Illinois  and  Indiana 
1982  Ozone  and  Carbon  Monoxide 
SIPs”,  as  well  as  the  April  13, 1987,  TSD 
noted  by  the  commenter.  The  April  15, 
1987,  TSD  notes  that  complete  RACT 
adoption  and  implementation  is  unlikely 
to  occur  by  December  31, 1987.  It  is  the 
April  14, 1987,  TSD,  however,  which 
explains  that  the  ozone  NAAQS  is 
unlikely  to  be  attained  by  December  31, 
1987,  in  the  Chicago  area.  This  TSD 
compared  the  1979  to  1981  ozone  data 
with  the  1984  to  1986  ozone  data  and 
concluded  the  VOC  emission  reduction 
requirements  for  the  areas  would  change 
little  between  a  base  year  of  1979  and  a 
base  year  of  1984.  The  TSD  then 
compared  the  emission  reductions 
projected  by  the  SIP  to  occur  between 
1984  and  the  end  of  1987.  The  TSD 
concludes  that  the  needed  VCXI 
emission  reductions  significantly  exceed 
the  SIP-projected  1984-1987  VOC 
emission  reductions.  Thus,  the  TSD 
concludes  that  even  assuming  full 
implementation,  the  ozone  standard  will 
not  be  attained  by  December  31, 1987,  or 
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even  shortly  thereafter  in  the  Chicago 
area.  This  is  the  primary  basis  of  the 
proposed  disapproval  of  the  SIP's 
attainment  demonstration. 

The  July  14, 1987,  proposed 
rulemaking  concluded  this  even  while 
noting  that  a  number  of  RACT II  and  III 
and  major  source  non-CTG  RACT  rules 
are  still  awaiting  final  adoption  by  the 
IPCB.  Since  the  notice  of  proposed 
rulemaking,  USEPA  has  received  from 
the  State  ircB  finally  adopted  rules  for 
the  following  source  categories:  leaks 
from  gasoline  tank  trucks;  miscellaneous 
metal  coating;  graphic  arts;  external 
floating  roofs;  large  petroleum  dry 
cleaners;  polystyrene  resin 
manufacturing;  heatset  web  offset 
printing;  wood  furniture  coating; 
synthetic  organic  chemical 
manufacturing  industry-leaks; 
synthesized  pharmaceutical 
manufacturing,  a  generic  rule  covering 
major  sources  in  nonattainment  areas; 
and  synthetic  organic  chemical 
manufacturing  industry-air  oxidation. 
These  rules  are  imdergoing  USEPA 
review  and  will  be  the  subject  of 
separate  rulemaking. 

On  April  8, 1988,  USEPA  received  the 
IPCB  finally  adopted  rules  for  two 
source  categories:  manufacturing  of 
synthesized  pharmaceuticals;  and  major, 
non-CTG  sources  not  covered  by  the 
heatset  web  offset  printing  and  wood 
furniture  coating  rules.  They  also  are 
undergoing  USEPA  review  and  will  be 
the  subject  of  separate  rulemaking. 
However,  based  on  the  analysis 
discussed  in  the  proposal  TSDs  and  as 
confirmed  recently  by  the  1987  air 
quality  data  (see  1988  TSDs),  USEPA 
continues  to  believe  that  even  with 
these  recent  rule  adoptions  the  modeling 
demonstration  of  attainment  is  no  longer 
reliable  and  the  current  Illinois  plan  will 
not  produce  attainment  even  by  a  fixed 
date  shortly  after  1987. 

8.  Comment 

The  USEPA  proposal  to  disapprove 
the  1982  SIP  on  the  basis  of  failure  to 
achieve  Reasonable  Further  Progress 
(RFP)  is  arbitrary  and  capricious.  On 
October  2, 1986,  Illinois  submitted  to 
USEPA  an  RFP  report  for  1985  which 
demonstrated  that  Illinois  is  meeting  the 
RFP  requirements  of  Section  172  of  die 
Act.  In  addition,  Illinois  has  recently,  on 
September  28, 1987,  submitted  its  RFP 
report  for  1986,  which  demonstrates  that 
Illinois  continues  to  make  RFP. 

USEPA  has  taken  no  action  to 
approve  or  disapprove  the  RFP  reports. 
Further,  there  is  no  analysis  whatever  of 
the  1985  Illinois  RFP  report  in  the  July 
14, 1987  notice  of  proposed  rulemaking 
or  in  the  TSDs  supporting  the 


rulemaking.  There  is  no  basis  for 
disapproving  the  RFP  portion  of  the  SIP. 

Response 

The  USEPA  agrees  that  the  TSDs  for 
the  July  14, 1987,  proposed  rulemaking 
did  not  address  RFP.  USEPA  also  agrees 
that  Illinois  has  submitted  air  quality 
and  emissions  reports  for  1985  and  1986 
demonstrating  that  annual  incremental 
emissions  reductions  have  been  such 
that  VOC  emissions  remain  below  the 
levels  indicated  in  the  SIP  as  reflecting 
linear  decreases  between  the  base  year 
(1979)  levels  and  the  1987  demonstrated 
attainment  levels.  However,  reports 
indicate  that  the  1986  VOC  emissions  in 
the  Chicago  area  were  above  the  1986 
levels  projected  in  the  SIP. 

The  RFP  reports  imply  that  the 
Chicago  area  is  complying  with  the 
Act's  definition  of  RFP.  At  issue, 
however,  is  the  RACT  requirement  of 
section  172(b)(3).  Section  172(b)(3)  states 
that  the  adoption,  at  a  minimum,  of 
RACT  is  required  to  assure  reasonable 
further  progress.  Since  the  required 
RACT  measures  have  not  been  fully 
adopted  for  the  Chicago  area,  one  can 
question  whether  or  not  RFP  is  being 
achieved  in  the  area.  Further,  continued 
violations  of  the  ozone  NAAQS  have 
undermined  the  underlying  attainment 
demonstrations  on  which  the  RFP 
analysis  is  based.  While  further  progress 
in  emission  reductions  is  being  recorded, 
ozone  data  indicate  that  the  Chicago 
area  is  not  close  to  attainment  and  will 
not  be  close  in  the  near  term  even  with 
full  RACT  implementation;  thus 
reasonable  further  progress  as  defined 
in  section  171(1)  of  the  Act  has  not 
occurred.^  It  should  be  noted  that  the 
Clean  Air  Act  does  not  specifically 
require  USEPA  to  approve  or  disapprove 
RFP  reports;  they  are  required  to  provide 
USEPA  with  information  on  whether  the 
State  is  adequately  carrying  out  the  SIP. 

9.  Comment 

USEPA's  TSD  cannot  have  been  the 
technical  basis  for  the  decision  to 
disapprove  the  Illinois  Ozone  SIP  and  is 
inconsistent  with  USEPA’s  own 
requirements.  USEPA  consistently 
stated  to  the  lEPA  from  1984  through 
1986  that  the  46  percent  emission 
reduction  requirement  was  sufficient  for 


'  Section  171(1)  of  the  Act  defines  reasonable 
further  progress  as  follows:  The  term  “reasonable 
further  progress"  means  annual  incremental 
reductions  in  emissions  of  the  applicable  air 
pollutant  (including  substantial  reductions  in  the 
early  years  following  approval  and  promulgation  of 
plan  provisions  under  this  part  and  section 
110(a](2)(I)  and  regular  reductions  thereafter)  which 
are  sufficient  in  the  judgment  of  the  Administrator, 
to  provide  for  attainment  of  the  applicable  national 
ambient  air  quality  standard  by  the  date  required  in 
section  172(a). 


attainment  of  the  ozone  standard  in  the 
Chicago  area.  The  USEPA  had  accepted 
lEPA's  1984  technical  demonstration  of 
the  46  percent  VOC  emission  reduction 
requirements  as  being  consistent  with 
USEPA  procedures  and  requirements. 
USEPA  advised  lEPA  that  in  February 
1987  the  Administration  decided  to 
disapprove  Illinois  SIP.  This  reversal 
occurred  prior  to  the  drafting  of  the 
techncial  support  document  which  is  the 
proposed  basis  of  this  disapproval.  It  is 
questionable  whether  a  TSD  can  be  a 
technical  basis  for  a  decision  already 
made. 

USEPA’s  July  14th  proposal  represents 
a  major  reversal  of  USEPA  policy  on  the 
standard  of  approvability  of  ozone  SIPs. 
The  USEPA  does  not  give  the  rationale 
for  such  a  policy  reversal.  Such  a 
rationale  is  a  legal  prerequisite  for  such 
a  policy  reversal. 

Response 

USEPA  agrees  that  it  informed  the 
lEPA  during  the  1984-1986  period  that  a 
46  percent  VOC  emission  reduction  for 
the  Chicago  area  was  correct  given 
USEPA’s  ozone  modeling  guidance. 

Given  the  available  data  at  the  time,  this 
was  a  correct  conclusion.  The 
disapproval  of  Illinois’  SIP,  based  on 
current  data,  however,  is  not  a  reversal 
of  policy.  It  has  always  been  USEPA’s 
policy  to  use  all  available  data  when 
reviewing  SIPs  and  other  submittals. 

The  current,  1984  through  1986,  ozone 
data,  coupled  with  the  SIP’s  VOC 
emission  projections  indicate  that  the 
calculated  allowable  VOC  emission 
rates  are  not  nearly  low  enough  to 
achieve  the  ozone  standard  in  the 
Chicago  area.  It  would  not  be  logical  to 
approve  a  46  percent  emission  reduction 
requirement  as  adequate  for  Illinois 
when  subsequently  obtained  data 
demonstrate  that  this  emission 
reduction  is  inadequate  to  demonstrate 
attainment  of  the  ozone  NAAQS. 
Numerous  technical  support  documents 
have  been  prepared  in  support  of 
USEPA’s  proposed  action  on  the  Illinois 
Ozone  SIP.  Each  provided  an  analysis  of 
some  portion  of  the  State's  plan.  While 
one  document  may  have  been  prepared 
after  February  1987,  other  documents 
highlighting  the  strengths  and 
weaknesses  of  the  Illinois  plan  were 
available  prior  to  February  1987. 

10.  Comment 

An  assessment  of  the  TSDs  by  the 
lEPA  indicates  the  following:  (1)  The  air 
quality  evaluation  was  performed  in  a 
manner  totally  inconsistent  with 
USEPA’s  own  analysis  requirements 
(this  is  so  stated  in  the  TSD);  (2)  USEPA 
has  ignored  factors  necessary  to  perform 
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a  proper  analysis;  (3)  the  re-evaluation 
of  the  required  SIP  reduction  level  was 
based  on  methods  that  are  not  a  part  of 
the  USEPA  review  procedures  or  Act 
requirements;  and  (4)  USEPA’s 
statement  that  Illinois  is  not  meeting 
RFP  is  based  on  a  method  of  analysis 
which  is  inconsistent  with  USEPA’s  own 
definition  of  RFP.  Had  the  lEPA 
submitted  to  USEPA  an  analysis  like 
that  contained  in  the  TSDs,  it  would  be 
rejected  by  USEPA  as  technically 
inadequate.  Clearly  the  TSDs  do  not 
follow  EKMA  modeling  procedures 
established  by  USEPA.  A  TSD,  in  fact, 
points  out  the  shortcomings  by 
indicating: 

It  is  important  to  note  certain  cautions  in 
using  concentration  data  alone  to 
approximate  control  requirements.  Control 
requirements  can  be  significantly  affected  by 
other  variables,  such  as  HC/NO.  ratio,  ozone 
transport,  and  mixing  height  rise,  so  that 
comparability  of  concentrations  does  not 
guarantee  comparability  of  control 
requirements. 

The  TSD  fails  to  account  for 
variations  between  1979  and  1984  in 
source  emissions  in  the  source  mix  in 
Illinois.  One  of  the  key  input  parameters 
to  the  EKMA  model  is  the  variation  in 
the  hotirly  emission  density  that  the 
urban  plume  experiences  as  it  moves 
from  the  urban  core  to  the  design  site. 
The  emission  density  used  in  the  1982 
SIP  was  appropriate  for  a  1979  base 
year.  The  emission  density  for  1984 
would  be  much  smaller  than  those  used 
originally.  USEPA's  failure  to  account 
for  these  differences  undermines  the 
validity  of  its  entire  analysis  and  points 
out  the  inadequacy  of  the  USEPA 
analytical  method  under  in  the  TSD. 

No  modeling  was  done  to  support 
USEPA's  proposed  rulemaking.  This  is 
especially  arbitrary  and  unacceptable  in 
light  of  the  very  significant  use  to  which 
the  ozone  data  are  put,  i.e.,  the 
disapproval  of  the  entire  ozone  SIP  for 
the  Chicago  area.  Clearly  it  is  arbitrary 
for  USEPA  to  use  an  analysis  for  SIP 
disapproval  when  USEPA  would  itself 
disapprove  the  use  of  such  an  analysis 
in  the  preparation  of  a  SIP. 

The  TSD  states  that  "*  *  *  the 
necessary  input  data  for  EKMA  or  for 
any  other  suitable  model  are  not 
available  for  the  relevant  days  for  1984 
and  1986.”  All  the  data  are  in  fact 
available  fi^m  State  and  Federal 
sources.  USEPA  chose  to  ignore  these 
data,  and  instead  produced  a  new  ozone 
air  quality  analysis  based  on  incomplete 
data  and  unacceptable  modeling 
procedures. 

"Reasonable  further  progress”  is 
defined  in  section  171(1)  of  the  Act  as: 

annual  incremental  reductions  in  emissions 
of  the  applicable  pollutant  (including 


substantial  reductions  in  early  years 
following  approval  and  promulgation  of  plan 
provisions  under  this  part  and  Section 
110(a)(2)(I)  and  regular  reductions  thereafter) 
which  are  sufficient  in  the  judgment  of  the 
Administrator,  to  provide  for  attainment  of 
the  applicable  national  ambient  air  quality 
standard  by  the  date  required  in  Section 
172(a). 

USEPA’s  long-standing  guidance  on 
approval  of  SIP  revisions  includes  the 
following  statement  (43  FR  21675,  May 
19, 1978): 

Reasonable  further  progress  will  be 
determined  for  each  area  by  dividing  the  total 
emission  reduction  required  to  attain  the 
applicable  standard  by  the  number  of  years 
between  1979  and  the  date  projected  for 
attainment  (not  later  than  1987).  This  is 
represented  graphically  by  a  straight  line 
drawn  from  the  emissions  inventory 
submitted  in  1979  to  the  allowable  emissions 
on  the  attainment  date. 

In  its  TSD,  USEPA  has  departed  fi'om 
the  definition  of  RFP  in  the  Act  and  fi'om 
its  own  guidance  and  instead  has  used  a 
comparison  of  current  air  quality  (1984- 
1986)  with  air  quality  from  the  design 
period  (1979-1981). 

Response 

It  is  agreed  that  USEPA  used  an 
analysis  technique  deviating  from  ozone 
modeling  guidance  published  by  USEPA. 
It  is  also  agreed  that  USEPA’s  analysis, 
as  discussed  in  an  April  14, 1987,  TSD,  is 
associated  with  a  significant  amount  of 
uncertainty.  This  is  openly  admitted  in 
the  April  14, 1987,  TSD. 

USEPA  disagrees  that  the  approach 
taken  in  the  April  14, 1987,  TSD  is 
without  technical  merit  and  invalid.  At 
the  time  the  USEPA  developed  the  TSDs 
to  support  the  most  recent  proposed 
rulemaking,  it  legitimately  lacked  the 
input  data  needed  to  run  the  city- 
specific  Empirical  Kinetics  Modeling 
Approach  (EKMA).  Nonetheless,  as 
stated  above,  US^A’s  policy  is  to  use 
all  available  data  when  evaluating 
submittals.  The  USEPA  did  have  current 
(1984-1986)  air  quality  data  as  well  as 
data  on  the  status  of  VOC  emission 
control  rule  adoption  and  RFP  as 
supplied  by  the  State.  USEPA  believes  it 
is  justified  in  using  these  available  data 
to  evaluate  the  SIP’s  demonstrations  of 
attainment.  'The  USEPA  believes  the 
approach  taken,  although  associated 
with  uncertainties,  was  sufficiently 
conservative  to  support  the  conclusion 
drawn. 

The  State  argues  that  the  USEPA 
ignored  the  post-1979  decrease  in  VCXi 
emission  densities,  which  it  believes  to 
be  a  crucial  input  for  the  city-specific 
EKMA.  USEPA  disagrees  with  this 
conclusion.  Emission  densities  are  not 
input  directly  into  city-specific  EKMA. 


They  are  used  to  calculate  post-8  a.m. 
emission  fi^ctions,  which  are  directly 
used  in  the  modeling.  The  emission 
fractions  represent  the  relative 
contributions  of  the  downwind  (relative 
to  the  urban  core)  emissions  to  the 
ozone  precursor  mixture.  As  areawide 
VOC  emission  densities  decrease 
through  the  implementation  of  VOC 
emission  controls,  the  emission  fractions 
may  change  little.  The  emission 
fractions  would  only  change 
significantly  if  VOC  emission  controls  or 
VOC  source  growth  occurred 
nonuniformly  on  a  spatial  basis  in  the 
ozone  generation  area  (demonstration 
area).  USEPA  has  no  reason  to  believe 
this  has  happened.  The  State  has  not 
provided  data  to  prove  otherwise. 

With  regard  to  RFP,  it  must  be  noted 
fiom  section  171(1)  of  the  Act  that  RFP 
occins  if  the  annual  emission  reduction 
is  such  that  in  the  judgment  of  the 
Administrator,  the  standard  will  be 
attained  by  the  statutory  deadline.  The 
1984-1986  data  (as  confirmed  by  the 
1987  data)  make  it  clear  that  the  Illinois 
SIP,  even  as  modified  by  recent  RACT 
submittals,  will  not  achieve  ozone 
standard  attainment  by  December  31, 
1987,  or  even  shortly  thereafter.  Thus,  it 
is  appropriate  for  USEPA  to  question  the 
RFP  for  the  Chicago  area.  In  addition,  as 
noted  above,  section  172(b)(3)  of  the  Act 
states  that  SIPs  must  achieve  RFP  hy 
requiring  RACT  for  all  applicable 
sources.  Since  Illinois  is  significantly 
behind  schedule  for  RACT  regulation 
adoption  and  implementation,  the  State 
has  jeopardized  RFP  for  the  Chicago 
area.  USEPA  does  agree  that  the  State  is 
meeting  the  RFP  criteria  specified  in  43 
FR'21675  (May  19, 1978).  The  VOC 
emissions  have  remained  below  the 
previously  determined  straight  line 
emission  reduction  levels.  VVliat  is  at 
question  here  are  the  correct  VOC 
emission  levels  needed  to  attain  the 
ozone  standard  by  the  statutory  date 
and  the  correct  straight  line  VOC 
emission  reduction  rate.  If  the  emissions 
attainment  levels  have  been 
overestimated,  it  is  Ukely  that  current 
VOC  emissions  would  be  above  the 
correct  straight  line  reduction  levels, 
thereby  violating  the  RFP  requirements 
of  43  FR  21675. 

As  a  final  note  on  assessing  the 
likelihood  of  the  modeled  emission 
reduction  requirements  to  attain  the 
ozone  standard,  one  can  look  at  the 
available  ozone  and  emissions  data  in  a 
'slightly  different  manner.  The  1985  RFP 
report  for  Illinois  shows  a  34.5  percent 
VOC  emissions  drop  during  the  1979- 
1985  period  relative  to  the  1979  base 
level  for  the  Chicago  area.  This 
compares  to  a  1.1  percent  drop  in  the 
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ozone  design  value  (fourth  highest 
concentration)  between  the  1979-1981 
period  and  the  1984-1986  period  at  the 
Racine,  Wisconsin,  site  and  to  an  actual 
increase  in  the  ozone  design  value  from 
0.143  ppm  to  0.146  ppm  over  the  same 
periods  for  the  Waulcegan,  Illinois,  site. 

Clearly  ozone  concentration 
reductions  downwind  of  Chicago  are  not 
as  sensitive  to  VOC  emission  reductions 
in  the  Chicago  area  as  anticipated  by 
the  Illinois  SIP.  If  we  assume,  as  Illinois 
does,  that  the  majority  of  the  expected 
VOC  emission  reductions  has  already 
occurred  in  the  Chicago  area,  the  fact 
that  in  the  same  period  there  has  been 
only  a  small  positive  impact  (or  negative 
impact  in  the  case  of  Waukegan  ozone 
concentrations)  toward  attaining  the 
ozone  standard  downwind  of  Chicago, 
shows  that  the  full  implementation  of 
the  SIP  is  unlikely  to  result  in  the 
attainment  of  the  ozone  standard  by  the 
deadline  or  any  other  fixed,  near-term 
date.  Moreover,  USEPA  does  not  believe 
that  shortfalls  in  the  necessary  emission 
reductions  in  Indiana  could  account  for 
all  the  margin  of  ozone  violations 
downwind  of  Chicago. 

11.  Comment 

In  the  July  14, 1987  notice  of  proposed 
rulemaking,  USEPA  proposed  to 
disapprove  the  1982  SIP  on  the  basis  of 
its  conclusion  that  the  SIP  does  not 
persuasively  demonstrate  attainment  of 
the  ozone  standard  by  December  31. 
1987,  nor  is  attainment  likely  to  occur 
shortly  thereafter,  and,  as  a 
consequence,  the  SIP  does  not  meet  the 
requirements  of  Part  D  of  the  Act. 
Disapproval  on  this  basis  is  contrary  to 
USEPA's  policy  as  stated  in  its 
November  2, 1983,  €umouncement  of 
policy  (48  FR  50686).  In  that  Notice, 
USEPA  stated  that  it  interpreted  the 
language  and  legislative  history  of 
section  172(a)(1)  as  requiring  SIP's  to 
“provide  for  attainment  in  a  prospective 
or  planning  sense.”  The  State  believes 
that,  consistent  with  this  policy,  USEPA 
may  not  disapprove  the  1982  Ozone  SIP 
on  the  basis  of  failure  to  attain  the 
ozone  standard  by  December  31, 1987. 

USEPA  has,  since  its  Au^st  15, 1984 
proposed  approval  of  the  Ilinois  Ozone 
SIP  (49  FR  32601),  consistently  taken  the 
position  that  the  attainment 
demonstration  contained  in  the  Ilinois 
SIP  does  provide  for  attainment  of  the 
ozone  NAAQS  in  Illinois  and 
southeastern  Wisconsin  in  a  planning 
sense.  USEPA  has  consistently  agreed 
with  Illinois  that  the  VOC  emission 
reduction  requirement  of  46  percent  in 
northeastern  Illinois  was  sufficient  to 
attain  the  ozone  NAAQS  by  December 
31, 1987.  USEPA  has  stated  that  the 
methodology  used  by  Illinois  to 


calculate  the  VOC  emission  reduction 
requirements  was  consistent  with 
USEPA  modeling  guidelines.  Finally, 
USEPA  has  agreed  with  Illinois  that  the 
regulations  proposed  by  Illinois  provide 
sufficient  VOC  emission  reductions  to 
meet  the  46  percent  emission  reduction 
target. 

The  fact  that,  as  the  1987  deadline 
approaches,  the  validity  of  the 
assumptions  contained  in  the  Illinois  SIP 
can  be  questioned  in  light  of  current 
data,  does  not,  consistent  with  USEPA’s 
November  2. 1983  policy  statement, 
render  Illinois’  Ozone  SIP 
disapprovable.  Nor  does  the  fact  that 
USEPA  has  not  approved  Illinois’s  SIP 
place  the  SIP  beyond  the  scope  of  the 
November  2, 1983  policy.  For  over  three 
years  USEPA  did  not  waiver  from  the 
position  that  a  46  percent  (Chicago) 
reduction  in  emissions  was  sufficient  to 
achieve  attainment  in  the  Chicago  area 
and  that  the  Illinois  rules  would  achieve 
and  surpass  the  reduction  requirements. 
In  this  respect,  Illinois  is  in  the  same 
situation  as  70  other  areas  in  the 
country,  where  States  following  USEPA 
procedures  have  underestimated  that 
VOC  emission  reductions  necessary  to 
attain  the  ozone  NAAQS  by  the  end  of 
1987.  USEPA’s  technical  error  in 
selecting  and  requiring  attainment 
demonstration  procedures  should  not  be 
disapproval  of  the  SIP. 

Response 

USEPA  acknowledges  that,  from  mid- 
1984  through  1986,  the  USEPA  informed 
the  State  that  it  agreed  with  the  46 
percent  VOC  emission  reduction 
requirement.  This  reduction 
requirement,  however,  did  not  pass  the 
test  of  time.  In  light  of  subsequently 
available  information,  USEPA  can  no 
longer  conclude  that  this  emission 
reduction  level  is  adequate  to  attain  the 
ozone  standard  by  either  December  31, 
1987  or  any  near-term  date  thereafter. 

To  approve  the  SIP  with  the  assumption 
that  it  will  lead  to  attainment  by  such  a 
date  in  the  face  of  contradictory 
empirical  data  or  that  it  should  be 
approved  because  Illinois  followed 
USEPA  modeling  quidelines  using  older 
ozone  data  can  not  be  technically 
supported  in  light  of  current  ozone  data. 

This  view  is  not  inconsistent  with  the 
November  2, 1983  policy  statement, 
which  held  that  States  with  previously 
approved  SIPs  should  not  be  sanctioned 
simply  because  ozone  standard 
violations  were  found  after  an 
attainment  deadline.  This  policy  does 
not  preclude  the  USEPA  from  using 
current  data  (data  collected  after  the 
generation  of  a  SIP  revision)  to  judge  the 
ability  of  a  SIP  to  achieve  the  NAAQS. 
USEPA  has  used  similar  data  in  other 


SIP  actions,  such  as  the  proposed 
disapproval  of  Ohio’s  first  round  1982 
SIPs  for  Cleveland  and  Cincinnati,  and 
is  being  used  for  other  areas  covered  by 
proposed  rulemaking  on  July  14, 1987. 
Morever,  USEPA  proposed  to  conclude, 
and  confirms  today,  that  the  Illinois  SIP, 
even  if  fully  adopted  and  implemented, 
will  not  produce  attainment  of  the  ozone 
standard  even  a  few  years  from  now. 
Thus,  USEPA  is  judging  the  Illinois  plan 
by  applying  the  type  of  prospective  test 
discussed  in  the  November  1983  policy. 
USEPA  cannot,  however,  follow  Illinois’ 
suggestion  that  this  prospective 
evaluation  ignore  recent  air  quality 
trends. 

12.  Comment 

In  its  analysis  of  the  approvability  of 
the  Illinois  SIP,  the  USEPA  must 
separate  the  1982  SIP  requirements 
(including  the  requirement  for  RACT) 
from  the  attainment  demonstration  and 
look  only  to  the  1982  requirements  as 
the  basis  for  any  disapproval  of  the  SIP. 
Even  if  the  USEPA  concludes  that 
Illinois  will  not  attain  the  ozone  NAAQS 
by  the  end  of  1987,  this  is  not  a  proper 
basis  to  disapprove  the  Illinois  SIP  as 
not  meeting  the  requirements  of  Part  D 
of  the  Act 

Response 

For  the  reasons  described  in  USEPA’s 
proposed  disapproval  and  the  General 
Preamble  of  July  14, 1987,  the  Agency 
believes  that  it  can  approve  a  Part  D  SIP 
for  ozone  only  if  the  plan  contains  a 
persuasive  demonstration  that  the 
measimes  in  the  plan  will  produce 
attainment  by  the  end  of  1987  or  a  fixed 
near-term  date  thereafter.  Thus,  USEPA 
has  not  limited  its  review  to  whether  the 
Illinois  plan  shows  attainment  by  the 
end  of  1987.  Moreover,  in  analyzing 
whether  the  Illinois’  plan  meets  this  test, 
USEPA  is  not  limited  to  evaluating 
whether  the  State  has  adopted  all  of  the 
RACT  requirements  identified  as 
necessary  components  of  1982  plans 
generally.  Rather,  the  Agency  must 
perform  a  more  careful  scrutiny  of 
whether  the  State’s  demonstration  of 
attainment  is  persuasive  in  light  of  all 
relevant  facts  available  now,  including 
both  adoption  of  RACT  measures  and 
recent  air  quality  data.  As  explained  in 
the  proposal  and  elsewhere  in  today’s 
notice,  USEPA  has  rationally  concluded 
from  recent  air  quality  data  that,  despite 
the  State’s  recent  adoption  of  RACT 
measures  called  for  in  1982,  the  plan 
does  not  persuasively  show  that 
attainment  will  occur  by  a  fixed  near- 
term  date  after  1987, 
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13.  Comment. 

The  USEPA  has  stated  in  its  July  14, 
1987  notice  of  proposed  rulemaking  that 
its  proposal  to  disapprove  the  Illinois 
SIP  is  based  in  part  on  a  failure  to 
adequately  demonstrate  attainment  of 
the  NAAQS  by  “any  Hxed,  near-term 
date.”  This  language  presents  a  complex 
change  in  the  standards  for  approval  of 
a  SIP.  In  fact,  demonstration  of 
attainment  by  any  Hxed,  near-term  date 
is  a  new  standard,  the  terms  of  which 
are  undefined  and  were  unknown  to  the 
States  at  the  time  they  had  to  do  the 
woik  for  any  such  demonstration.  Such 
a  standard  would  appear,  in  effect,  to 
require  an  entirely  new  modeling 
exercise  and  presents  a  plethora  of 
unanswered  questions  and  issues 
associated  with  such  an  exercise:  the 
determination  of  an  appropriate  base 
year;  the  requirements  for  a  new 
emissions  inventory;  and  the  potential 
reevaluation  of  numerous  other 
parameters  such  as  the  ozone  design 
value  and  the  design  site.  No  State  has 
carried  out  such  a  modeling  exercise, 
nor  has  such  an  exercise  ever  been 
previously  suggested  by  USEPA  or 
required  as  necessary  for  an  approvable 
1982  SIP. 

Because  States  have  relied  on  the 
existing  modeling  standards,  and 
because  SIP  work  and  any  such  showing 
of  attainment  takes  a  considerable 
amount  of  time  if  properly  done,  a 
belated  new  standard  is  an  arbitrary 
standard,  in  part  because  the  new 
standard  causes  a  moving  target.  It 
would  be  inappropriate  for  USEPA  to 
disapprove  the  1982  Illinois  Ozone  SIP 
for  failure  to  meet  an  emissions 
reduction  requirement  that  was  properly 
arrived  at  through  the  application  of 
USEPA  approved  methodology  and 
which  US^A,  for  the  last  three  years, 
has  agreed  is  approvable.  USEPA’s 
failure  to  approve  it  when  it  was  legally 
required  to  do  so  does  not  justify  a  later 
reversal  by  USEPA. 

Response 

The  “fixed,  near-term  date”  concept 
does  not  impose  any  new  standards  or 
requirements  on  the  State  of  Illinois.  It  is 
merely  an  indication  that,  even  if  a  SIP 
revision  fails  to  demonstrate  compliance 
by  December  31, 1987,  USEPA  might 
nonetheless  approve  the  revision  if 
USEPA  believes  that  it  will  result  in 
attainment  by  some  “fixed,  near-term 
date.” 

This  reflects  USEPA’s  policy  of 
November  3, 1983,  in  which  the  Agency 
stated  its  intent  to  look  at  the  SIP’s 
ability  to  produce  attainment 
prospectively,  rather  than  by  an  elapsed 
statutory  date.  The  General  Preamble  of 


July  14, 1987  explains  the  basis  for 
insisting  that  the  plan  be  adequate  to 
show  attainment  by  a  fixed  date  and, 
beyond  that  by  a  fixed  date  that  is 
consistent  with  Congress  historical 
notion  of  short-term  plan  periods. 

USEPA  discussed  this  concept  further  in 
proposing  its  Post-1987  nonattainment 
policy  on  November  24, 1987  (52  FR 
45004). 

Rather  than  refuting  the  logic  of  these 
policies,  Illinois  effectively  endorsed 
them  by  commenting  that  USEPA’s  focus 
on  the  December  31, 1987,  statutory  date 
is  inconsistent  with  the  Agency’s  own 
1983  policy.  *1110  decision  to  evaluate  the 
Illinois  plan  for  whether  it  will  attain  in 
the  near  term  after  1987  does  not,  as 
Illinois  asserts,  require  new  modeling, 
emission  inventories  or  determinations 
of  base  years.  Rather,  as  explained  in 
the  TSDs  and  above,  USEPA  has 
reached  its  conclusion  that  the  plan  will 
meet  this  near-term  attainment  test  by 
performing  a  qualitative  analysis  in  light 
of  expected  emmission  trends  and  air 
quality  data.  With  regard  to  the  last  part 
of  this  comment,  USEPA  does  not  deny 
that  the  State  of  Illinois  properly  applied 
USEPA’s  ozone  modeling  guidemce  in 
1984.  (It  failed  to  do  so  before  in 
submitting  its  orignial  version  of  the 
1982  SIP,  which  resulted  in  subsequent 
delays  in  final  rulemaking  on  the  SIP 
and  numerous  modifications  of  the  SIP 
by  the  State.)  USEPA  agrees  Illinois 
properly  applied  the  modeling  and 
demonstration  of  attainment  guidelines 
in  1984.  Before  USEPA  could  complete 
final  rulemaking  on  the  SIP,  however, 
new  ozone  data  became  available  and 
delays  in  the  adoption  of  some  RACT 
rules  have  occurred.  These  changed 
circumstances  lead  USEPA  to  conclude 
that  the  SIP  does  not  demonstrate 
attainment  of  the  ozone  NAAQS. 

14.  Comment 

USEPA  should  act  to  approve  the 
numerous  rules,  including  the  vehicle 
Inspection/Maintenance  (I/M)  program, 
which  Illinios  has  submitted  as  revisions 
to  the  Ozone  SIP. 

Response 

USEPA  agrees  that  it  should  act  on 
these  submittals  and,  as  described 
above,  is  working  on  separate 
rulemaking  and  technical  reviews  of 
them. 

15.  Comment 

USEPA  has  insisted  that  Illinois 
design  its  Ozone  SIP  for  the  Chicago 
area  to  control  for  a  design  site  located 
in  Racine,  Wisconsin.  (A  similar 
requirement  has  burdened  Indiana.)  This 
requirement  imposes  a  substantially 
higher  overall  emission  reduction  level 


on  Illinois  than  would  be  the  case  if  the 
design  value  were  located  at  a  site 
within  Illinois.  However,  USEPA  has  not 
imposed  such  a  control  requirement  on 
the  State  of  Wisconsin  to  submit  a  SIP 
designed  to  control  for  the  air  quality 
levels  in  Racine,  and  has  not  required 
controls  in  Wisconsin’s  conditionally 
approved  Ozone  SIP  based  on  air 
quality  levels  in  Racine.  This  is 
inconsistent  with  the  Act,  which 
explicitly  places  “primary” 
responsibility  for  nonattainment  on  the 
State  where  the  nonattainment  area  is 
located  (Section  107(a)).  A  State  which 
contributes  to  a  nonattainment  problem 
in  another  State  is  obliged  only  to  not 
“prevent”  attainment  in  that  other  State 
(Section  110(a)(2)(E)).  Any  reasonable 
interpretation  of  these  provisions  must 
require,  at  minimum,  a  level  of  control  in 
the  State  where  the  nonattainment  area 
exists  equal  to  the  level  of  control 
required  of  nearby  upwind  States.  This 
should  hold  true  unless  it  is  determined 
that  emissions  from  the  nonattainment 
area  State  have  no  effect  on  that  State’s 
nonattainment  problem.  In  this  case,  no 
such  determination  has  been  made,  and 
requiring  increased  levels  of  control 
from  Illinois  to  address  the  interstate 
nonattainment  problem,  without  even 
requiring  a  SIP  from  the  State  in  which 
the  nonattainment  exists,  is  clearly  an 
imreasonable  interpretation  of  the  Act 
provisions. 

USEPA  has  not  required  controls  in 
the  Wisconsin  Counties  of  Kenosha  and 
Racine  to  be  equivalent  to  those  in 
northeastern  Illinois  although  emissions 
from  both  Counties  clearly  impact  the 
ozone  nonattainment  in  Racine.  The 
percentage  reduction  requirements  that 
address  the  nonattainment  problem  in 
Racine  are  substantially  less  in  those 
counties  (34%)  than  the  percentage 
reduction  requirements  for  Illinois  and 
Indiana  (46%).  Moreover,  the  reduction 
requirements  in  place  in  these  two 
Wisconsin  counties  are  designed  to 
address  the  nonattainment  problem  in 
Milwaukee,  and  not  in  Racine. 

USEPA  has  not  acted  consistently  in 
its  review  of  SIPs  for  interstate  ozone 
nonattainment  areas.  USEPA  has 
approved  or  proposes  to  approve  SIPs 
for  the  St.  Louis  and  Philadelphia 
metropolitan  areas  in  which  an  equal 
percentage  emission  reduction  was 
required  for  the  States  involved.  In  the 
case  of  St.  Louis,  both  the  Missouri  SIP 
and  the  Illinois  SIP  called  for  the  same 
percentage  emission  reduction; 
similarly,  the  same  percentage  reduction 
was  required  of  Peimsylvania,  New 
Jersey  and  Delaware  in  coimection  with 
the  city  of  Philadelphia.  On  the  other 
hand,  this  equal  percentge  reduction 
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was  not  required  in  the  New  York  and 
Chicago  metropolitan  areas.  Instead,  the 
downwind  area  in  each  case  was  given 
a  lower  percentage  emission  reduction 
requirement  than  the  rest  of  the 
metropolitan  area.  Southwestern 
Connecticut  was  allowed  a  much  lower 
percentage  emission  reduction  than  the 
rest  of  the  New  York  metropolitan 
area — even  though  the  design  monitor 
for  the  New  York  metropolitan  area  is  in 
Connecticut.  Similarly,  the  Kenosha- 
Racine  area  of  southeast  Wisconsin  has 
a  lower  emission  reduction  requirement 
than  the  Chicago-Gary  area  of 
Northeastern  Illinois  and  Northwestern 
Indiana,  even  though  the  design  monitor 
for  the  Chicago  metropolitan  area  is  in 
Racine. 

The  proper  approach,  based  on 
USEPA  guidance,  was  the  one  used  for 
the  St.  Louis  and  Philadelphia  areas. 

From  USEPA’s  guideline  for  use  of  city- 
specified  EKMA  in  preparing  ozone  SIPs 
(EPA-450-80-027),  the  OZIPP/EKMA 
modeling  procedures  assume  a  column 
of  well-mixed  ozone  and  precursor 
laden  air  originating  in  the  urban  core 
(downtown  Chicago),  that  begins 
moving  at  0800  LCT  toward  the  site  of 
the  peak  ozone  concentration  (in  the 
Chicago-Gary-Racine  SIP,  this  is  Racine, 
Wisconsin).  The  EKMA  model  assumes 
the  column  moves  at  uniform  speed  on  a 
straight  line  path  to  the  site  of  the  peak 
ozone  value  and  that  it  arrives  at  that 
site  at  the  time  of  the  observed  peak 
condition.  Within  OZIPP,  emissions  data 
are  used  as  kiputs  to  the  model  for  each 
hour  after  0800  LCT.  County-wide 
emissions  iarventories  are  necessary  to 
develop  emissions  densities 
representative  of  the  area  over  which 
the  column  is  assumed  to  pass  each 
hour. 

Thus,  the  emissicxi  densities  represent 
the  average  wcssions  density  “as  seen 
by  the  column”  for  each  hour  between 
the  model  li— dation  start  and  the  time 
of  the  measiffed  peek,  bi  the  case  of 
Chicago,  eauusioiis  densities  were  input 
to  the  model  for  the  Illinois  counties  of 
Lake  and  Cook,  and  die  Wisconsin 
counties  of  Kenosha  and  Racine.  Figure 
3-3  from  Page  30  of  the  EKMA  manual 
previously  referenced  ifinstrates  this 
concept. 

lEPA  followed  tins  procedure  in 
conducting  its  analysis  of  the  Chicago 
ozone  reduction  requiresients,  including 
the  emissions  from  Kcsiosha  and  Racine 
Counties,  Wisconsin.  It  is  clear  from  this 
example  and  the  EKMA  procedures,  that 
the  design  control  reqairement  siuKdd 
apply  to  the  entire  area  over  wluch  the 
ozone  trajectory  passes,  from  die 
starting  urban  core  sRe  {Chicago)  to  the 
site  of  the  peak  ozone  concezriraitiaa 


(Racine).  The  design  control  requiremmit 
also  applies  to  portions  of  the  Indiana 
Counties  Lake  and  Porter  and  the 
Illinois  Counties  Kane,  DuPage,  Will, 
and  McHenry  because  emissions  from 
these  Counties  have  an  impact  on 
background  ozone  levels  and  precursor 
levels  in  the  urban  core  due  to  transport. 

A  recent  new  source  review  permit 
issued  by  the  State  of  Wisconsin  for  an 
American  Motors  Corporation  plant  in 
Kenosha,  Wisconsin,  upwind  of  Racine, 
illustrates  the  unjustness  of  this 
situation.  The  permit  allows  an  actual 
300-400  ton  increase  in  VOC  emissions 
that  will  contribute  to  ozone  formation 
in  Racine.  Such  a  permit  requires,  under 
Federal  law,  that  od^setting  emission 
reductions  be  obtained.  Wisconsin  has 
allowed  this  to  be  done  by  the  use  of 
reductions  in  Milwaukee.  These 
reductions  in  Milwaukee  are  far 
downwind  of  Racine,  and  do  not  offset 
the  large  increase  in  emissions  ffom 
Kenosha  that  affects  Racine.  The  result 
of  Wisconsin’s  action  will  be  a  serious 
aggravation  of  the  nonattainment 
problem  in  Racine. 

This  arrangement  is  clearly  arbitrary, 
capricious  and  contrary  to  the  Act. 
USEPA  has  failed  to  require  the 
measures  prerequisite  to  the  disapproval 
of  the  Illinois  Ozone  SIP  due  to  air 
quality  in  Wisconsin.  Because  of 
USEPA’s  failure  to  require  Wisconsin  to 
submit  SIPs  designed  to  address  the 
ozone  air  quality  problems  in  Kenosha- 
Racine,  Sheboygan  and  Manitowoc, 
Illinois’  SIP  requirements  remain 
unfairly  high.  If  EPA  had  acted 
appropriately,  the  Wisconsin  SIPs  would 
be  required  to  achieve  greater 
reductions  throughout  Southeast 
Wisconsin.  Under  the  Act,  these  failures 
must  be  rectified  as  a  prerequisite  to 
any  adverse  final  action  on  Illinois’  SIP 
based  on  interstate  air  quality  levels. 

The  State  of  Illinois  is  committed  to 
meet  its  obligations  under  the  Act, 
including  its  obligation  pursuant  to 
section  110(a)(2)(E)  to  refi'ain  from 
preventing  nonattainment  in  Wisconsin. 
'The  Illinois  SIP  submittal  addresses  that 
interstate  pollution  problem  in  the 
manner  and  to  the  level  which  USEPA 
stated  was  necessary.  However,  it 
would  be  arbitrary  and  capricious  to 
dis£q)prove  the  Illinois  SIP  without 
requiring  Wisconsin  to  address  the 
problem  first  and  meet  its  primary 
responsibility  under  the  Act.  Were 
USEPA  to  impose  these  requirements 
upon  Wisconsin,  die  air  quality 
concems  regarding  Racine  mi^t  appear 
very  diffevent  firom  the  present  situation. 

AUhoq^  the  lUniois  1982  Otoae  and 
Carbon  Monoxide  SIP  covers  bsto  the 
ChnsigjO  and  Metro-East  St  Louis  areas. 


each  area  is  independent  of  the  other, 
the  nonattainment  circumstances  are 
different,  and  the  attainment 
demonstrations  are  different  for  each 
area.  Consequently,  the  State  believes 
each  should  be  viewed  independently, 
and  separate  decisions  should  be 
rendered  on  each. 

Response 

Based  on  past  data  analyses  and  a 
general  concept  of  ozone  production  and 
transport  (relevant  supporting 
documentation  is  contained  in  the 
Region  V  docket  supporting  rulemaking 
on  an  ozone  redesignation  request  for 
Kane  and  DuPage  Counties,  Illinois), 
USEPA  concludes  that  the  Chicago 
urban  area  (including  Lake  and  Porter 
Counties,  Indiana)  is  the  probable  ozone 
precursor  source  area  for  the  high  ozone 
concentrations  observed  in  Kenosha  and 
Racine  Coimties,  Wisconsin.  Similarly, 
the  USEPA  concludes  that  Kenosha  and 
Racine  Counties’  VOC  emissions 
significantly  contribute  to  high  ozone 
concentrations  in  and  downwind  of 
Milwaukee.  USEPA  believes  that  VOC 
emissions  in  Racine  and  Kenosha 
Counties  have  little  impact  on  the 
maximum  ozone  concentrations 
observed  in  Racine.  'These  peak 
concentrations  are  observed  typically 
on  days  with  resultant  (considering  the 
variation  of  wind  direction  during  the 
hours  when  ozone  is  formed)  winds 
from  the  southeast  through  die 
southwest.  The  peak  concentrations  also 
are  typically  observed  from  mid  to  late 
afternoon  (3  p.m.  to  6  p.m.  or  later) 
under  conditions  of  moderate  wind 
speeds  (5  to  15  miles  per  hour).  'This 
implies  the  critical  source  area  is  some 
distance  to  the  south,  namely  the 
Chicago  urban  area.  Under  diese 
conditions,  Racine  and  Kenosha 
Counties’  VOC  emissions  would 
contribute  most  significantly  to  peak 
ozone  concentrations  in  and  north  of 
Milwaukee.  It  is  true  that,  under  Section 
107(a)  of  the  Act,  the  State  of  Wisconsin 
has  a  responsibility  to  assure  the 
attainment  of  the  air  quality  standards 
throughout  the  State.  The  USEPA 
however,  believes  that  attainment  of  the 
ozone  NAAQS  in  Kenosha  and  Racine 
Counties  depends  primarily  upon 
appropriate  VOC  emission  reductions  in 
the  Chicago  urban  ozone  demonstration 
area.  Failure  to  adequately  reduce 
VOCs  in  the  Chicago  area  will  prevent 
attainment  of  the  ozone  NAAQS  in 
Kenosha  and  Racine  Counties. 

The  State  of  IHkiois  argues  that 
USEPA  has  acted  arbilraEdy  in  its 
requirements  fervacioue  area  SIPs.  The 
States  of  Missouri  and  Illinois  have 
adopted  the  same  VOC  emission 
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reduction  requirement  for  their 
respective  portions  of  the  St.  Louis 
ozone  demonstration  area.  The  States  of 
Pennsylvania,  New  Jersey,  and 
Delaware  have  adopted  the  same  VOC 
emission  reduction  requirement  for  their 
respective  portions  of  the  Philadelphia 
demonstration  area.  On  the  other  hand, 
despite  the  fact  that  the  same  design 
ozone  monitoring  site  is  used  for  both 
SIP  analyses,  USEPA  has  allowed  New 
York  and  Connecticut  to  adopt  different 
VOC  emission  reduction  requirements. 
Likewise,  even  though  the  design  site  for 
the  Chicago  Ozone  SIP  is  in  Wisconsin, 
USEPA  has  allowed  Wisconsin  to  adopt 
a  VOC  emission  reduction  requirement 
for  Racine  and  Kenosha  Counties  which 
differs  from  the  Chicago  VOC  emission 
reduction  requirement. 

USEPA  has  not  applied  the  policy 
arbitrarily.  The  St.  Louis  ozone 
demonstration  area  covers  counties  in 
both  Missouri  and  Illinois.  The 
Philadelphia  ozone  demonstration  area 
contains  portions  of  Pennsylvania,  New 
Jersey,  and  Delaware.  It  makes  technical 
sense  to  accept  single  VOC  emission 
reduction  requirements  for  these  areas. 
In  contrast,  at  the  time  New  York  and 
Connecticut  contained  separate 
uniquely  identifiable  urban  VOC  source 
areas.  Meteorology  during  peak  ozone 
concentrations  showed  that  assigning 
unique  VOC  emission  reduction 
requirements  to  each  of  the  urban 
source  areas  comported  best  with  their 
relative  contribution  to  the  problem. 
Similarly,  northeast  Illinois  and 
Southeast  Wisconsin  contain  the 
separate,  uniquely  identifiable  urban 
source  areas  of  Chicago  and  Milwaukee. 
Based  on  downwind  ozone  data,  these 
urban  areas  should  have  different  VOC 
emission  reduction  requirements.  Based 
on  the  consideration  of  ozone  precursor 
and  ozone  formation/transport,  it  was 
most  appropriate  to  include  Kenosha 
and  Racine  in  the  Milwaukee 
demonstration  area  because  the 
emissions  in  these  Coimties  contribute 
more  signifrcantly  to  ozone 
concentrations  downwind  of  Milwaukee 
than  to  the  concentrations  monitored  in 
these  Counties.^ 


*  Recently  EPA  issued  a  call  for  Wisconsin  to 
develop  a  SIP  revision  for.  among  other  areas, 
Kenosha  County,  and  proposed  to  place  that  County 
into  the  Chicago  ozone  planning  area  for  purposes 
of  future  planning.  This  was  based  on  new  factors 
(e.g.,  commuting  patterns)  that  EPA  has  not 
traditionally  considered  in  defining  ozone  planning 
areas.  Even  if  EPA  had  initially  included  Kenosha 
County  in  the  Chicago  demonstration  area, 
however,  the  increased  control  burden  on  that 
County  would  not  have  lightened  the  control  burden 
on  Illinois  enough  to  compensate  for  the  large 
emission  reduction  shortfalls  that  recent  air  quality 
shows  remain  in  the  Illinois  SIP. 


USEPA  acknowledges  that  the  post-8 
a.m.  emissions  fractions  from  Kenosha 
and  Racine  Counties  were  properly 
included  in  the  EKMA  analysis  for 
Chicago.  It  is  also  acknowledged  that 
the  inclusion  of  post-8  a.m.  emission 
fractions  for  Kenosha  and  Racine 
Counties  may  have  affected  the 
calculated  Chicago  area  VCX^  emission 
reduction  requirement  The  commenter, 
however,  fails  to  discuss  the  degree  of 
this  impact.  The  relevant  question  is 
whether  the  difference  in  control 
requirements  (46  percent  if  the  Counties 
are  included  in  the  Chicago 
demonstration  area  versus  34  percent  if 
they  are  included  in  the  Milwaukee 
demonstration  area)  will  have  a 
significant  impact  on  the  ability  of  the 
Chicago  emissions  control  strategy  to 
achieve  attainment  of  the  ozone 
standard.  The  USEPA  has  seen  no 
evidence  that  it  does,  and,  therefore, 
continues  to  assume  the  proper 
emissions  control  level  for  Kenosha  and 
Racine  Counties  is  that  of  the 
Milwaukee  demonstration  area. 

The  commenter  argues  that  the 
USEPA  has  failed  to  require  Wisconsin 
emission  control  measures  prerequisite 
to  the  disapproval  of  the  Illinois  Ozone 
SIP  due  to  air  quality  in  Wisconsin. 
lEPA  claims  that  because  of  USEPA’s 
failure  to  require  Wisconsin  to  submit 
SIPs  designed  to  address  the  ozone  air 
quality  problems  in  Kenosha,  Racine, 
Sheboygan,  and  Manitowoc,  Illinois’  SIP 
requirements  remain  unfairly  high  since, 
if  “corrected,”  the  Wisconsin  SIP  should 
require  higher  VOC  emission  reductions 
throughout  the  southeastern  Wisconsin 
area.  Under  the  Act,  Illinois  argues,  the 
failures  of  the  Wisconsin  SIP  must  be 
rectified  as  a  prerequisite  to  any  final 
action  on  the  Illinois  SIP  based  on 
interstate  air  quality  levels. 

The  USEPA  disagrees  with  this 
argument.  Illinois’  argument  is  that  we 
must  go  back  and  require  more  of 
Wisconsin.  As  discussed  above,  USEPA 
continues  to  believe  that  in  the  Chicago 
demonstration  area  emissions  of  VOCs 
and  oxides  of  nitrogen  from  Illinois  and 
Indiana  sources  are  the  primary  source 
of  the  ozone  standard  exceedances 
observed  in  Racine  and  Kenosha.  In 
light  of  1984-1987  air  quality  data,  it  is 
apparent  that  further  reduction  in  the 
Chicago  area  emissions  beyond  the  46 
percent  planned  in  the  SIP  are  needed  to 
eliminate  future  ozone  standard 
violations  at  the  design  sites  for  the 
Chicago  area  (Kenosha  and  Racine). 

Any  further  emission  reductions 
downwind  of  Racine,  in  the  Milwaukee 
area,  to  correct  for  recently  observed 
ozone  standard  violations  in  Sheboygan 
and  Manitowoc  will  not  result  in  an  air 


quality  improvement  upwind  in  Racine 
and  Kenosha.  Finally,  unlike  Illinois, 
Wisconsin  adopted,  or  satisfactorily 
committed  to  adopt,  required  emission 
control  measures  and  applied  proper 
ozone  analysis  techniques  early  in  the 
SIP  adoption  and  submittal  process, 
and,  thus,  received  a  relatively  quick 
approval  of  their  1982  Ozone  SIP. 

USEPA  recently  issued  a  finding  that  the 
1982  Wisconsin  SIP  for  Milwaukee  area 
is  substantially  inadequate  and 
therefore  must  be  revised.  Nothing  in  the 
Act  requires  that  Wisconsin’s  response 
to  USEPA’s  call  for  a  SIP  revision  must 
precede  USEPA’s  disposition  on  the 
pending  Illinois  Part  D  plan. 

16.  Comment 

All  of  the  emission  control  regulations 
required  as  part  of  the  SIP,  including  ail 
of  the  rules  which  are  RACT 
requirements,  are  either  adopted  in 
approvable  form  or  are  close  enough  to 
final  approvability  that  USEPA  can 
proceed  to  final  approval.  When  that 
approval  occurs,  Ae  State  of  Illinois 
should  be  placed  in  the  same  position  as 
other  States  which  have  met  all  the 
requirements  of,  and  submitted  all  of  the 
control  elements  needed  for,  a  1982 
Ozone  SIP.  Should  USEPA  determine 
that  attainment  of  the  ozone  standard 
will  not  be  achieved  by  the  end  of  1987, 
USEPA  should  still  approve  the  SIP  and 
act  to  place  the  State  of  Illinois  in  the 
same  status  as  other  States  that  have 
complied  with  the  necessary  control 
requirements  for  a  1982  SIP  but  that 
have  not  achieved  attainment.  The 
imposition  of  a  construction  ban  is 
inappropriate  and  contrary  to  USEPA’s 
own  policy. 

Response 

Illinois  has  submitted,  for  USEPA 
approval,  all  of  the  necessary  emission 
control  regulations.  USEPA  is  reviewing 
these  regulations  and  will  take  separate 
rulemaking  action  on  them  in  the  future. 
USEPA  cannot,  however,  approve  the 
overall  Illinois  Part  D  SIP  when  those 
rules  receive  final  USEPA  approval. 
Once  again,  lEPA  fails  to  grasp  the  very 
necessary  connection  between  the 
attainment  demonstration  and  approval 
of  a  Part  D  SIP.  As  described  above. 
USEPA  has  rationally  concluded  that 
the  Illinois  SIP,  despite  recent  RACT 
adoptions,  will  not  produce  attainment 
by  the  end  of  1987  or  even  shortly 
thereafter.  The  Agency  therefore  has  no 
choice,  under  the  attainment 
demonstration  and  RFP  requirements  of 
section  172  of  the  Act,  but  to  disapprove 
the  SIP.  lEPA  asks  to  be  placed  in  the 
same  position  as  those  States  that 
already  had  approved  Part  D  plans 
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which  have,  based  on  current  data, 
proved  to  be  inadequate  to  attain 
compliance  by  December  31, 1987.  The 
fundamental  distinction  between  Illinois 
and  those  States  is  that  Illinois  slipped 
so  far  behind  schedule  in  adopting  all  of 
the  necessary  control  measures  that 
new  data  indicating  that  Illinois  will  not 
attain  the  NAAQS  by  the  deadline 
became  available.  The  other  States  had 
shown  based  on  all  data  available  at  the 
time  of  their  complete  SIP  submittals 
that  they  would  attain  the  NAAQS.  For 
those  areas  where  the  demonstration 
proved  inaccurate,  USEPA  issued  SIP 
calls  pursuant  to  the  reasoning  of  the 
November  3, 1983  policy  cited  by 
Illinois;  those  notices  call  for  revisions 
to  those  areas’  SIPs  to  account  for  the 
inaccurate  prediction  of  attainment. 
Apparently,  lEPA  believes  that  the 
imposition  of  a  construction  ban  is 
inappropriate  because  no  such  ban  is 
imposed  on  those  areas  with  approved 
plans  but  which  failed  to  attain 
compliance  in  fact  i.e.,  those  areas 
issued  SIP  calls.  USEPA  concluded  in  its 
1983  policy-making  that  withdrawing  the 
Agency’s  previous  approval  of  those 
plans  based  on  subsequent  air  quality 
would  be  unlawful.  The  Agency  stat^ 
that  the  Act  requires  the  Part  D  plans  be 
disapproved  and  bans  imposed  only  if 
the  plans  fail  to  contain  a  persuasive 
prospective  projection  of  timely 
attainment.  Thus,  imposition  of  the  ban 
in  areas  with  previously  approved  Part 
D  plans  simply  on  the  basis  of  new  air 
quality  data  would  not  be  consistent 
with  the  Act.  However,  the  Act  is  clear 
in  requiring  the  imposition  of  this 
sanction  against  Illinois,  in  that 
information  available  when  Illinois  was 
still  developing  its  plan  and  while 
USEPA  was  reviewing  the  plan  shows 
that  the  plan  submittal  that  just  recently 
became  complete  is  not  adequate. 

Comment 

USEPA’s  July  14, 1987,  proposed 
rulemaking  is  silent  on  the  Illinois 
Carbo.i  Monoxide  SIP.  USEPA  should 
proceed  to  complete  final  rulemaking  on 
Illinois  1982  CO  SIP. 

Response 

USEPA  agrees  with  this  comment  and 
will  propose  rulemaking  on  the  CO  SIP 
including  the  vehicle  inspection  and 
maintenance  portion  of  the  SIP  in  a 
separate  Federal  Register  notice. 

Final  Rulemaking  Action 

After  due  consideration  of  the  public 
comments  received  and  the  Illinois  SIP 
submittal,  USEPA  announces  final 
disapproval  of  the  Illinois  ozone 
attainment  demonstrations  for  the 
Chicago  area.  This  final  disapproval  is 


based  on  the  two  plan  deficiencies  cited 
in  the  July  14, 1987  proposed  disapproval 
which  remain. 

1.  The  SIP  revision  did  not  adequately 
demonstrate  that  the  Chicago  ozone 
non-attainment  area  would  attain  the 
national  ambient  air  quality  standards 
(NAAQS)  by  December  31, 1987,  or  any 
near  term,  fixed  date  thereafter.  U^PA 
based  this  conclusion  on  two  facts.  First, 
the  State  was  behind  schedule  in 
adopting  all  stationary  source  control 
measures.  Thus,  it  is  unlikely  that 
Illinois  could  achieve  all  the  projected 
emission  reductions  by  December  31, 
1987  or  even  shortly  thereafter.  Second, 
air  quality  data  for  1984-1986  showed 
little  or  no  improvement  over  the  1979- 
81  peak  levels;  that  information  called 
into  question  whether  the  quantity  of 
emissions  reductions  that  the  plan  had 
projected  would  be  achieved  by  the 
control  measures  and  would  be  enough 
to  produce  attainment  in  the  near  term. 

2.  Due  to  delays  in  adopting  certain 
control  measures,  the  State  failed  to 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  of  the  ozone 
NAAQS. 

Further,  as  a  result  of  the  disapi»‘oval, 
USEPA  retains  the  construction  ban  as 
provided  for  in  section  110(a)(2)(I)  of  the 
Act  on  major  new  stationary  sources 
and  major  modifications  of  stationary 
sources  of  VOC  in  the  four  counties 
presently  designated  nonattainment 
within  the  Illinois  portion  of  the  Chicago 
ozone  nonattainment  area,  i.e..  Cook, 
DuPage,  Kane  and  Lake  Counties. 

Under  Executive  Order  12291,  today^s 
action  is  not  “Major”.  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Under 
section  307(b)(1)  of  the  Act,  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
December  16, 1988.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons, 
Intergovernmental  relations,  Ozone. 

Dated:  September  30, 1988. 

Lee  M.  Thomas, 

Administrator. 

Subpart  O— Illinois 

Title  40  of  the  Code  of  Federal 
Regulations.  Chapter  I,  Part  52,  is 
amended  as  follows: 


PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  audieEity  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.726  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  52.726  Control  Strategy — Ozone. 
***** 

(c)  Part  D  Disapproval — ^The 
Administrator  finds  that  Illinois’  ozone 
plan  for  Cook,  Lake,  DuPage  and  Kane 
Counties,  which  was  required  to  be 
submitted  by  July  1, 1982,  does  not 
satisfy  all  the  requirements  of  Part  D, 
Title  I  of  the  Clean  Air  Act  and,  thus,  is 
disapproved.  No  major  new  stationary 
source,  of  major  modification  of  a 
stationary  source,  or  volatile  organic 
compounds  may  be  constructed  in  Cook, 
Lake,  DuPage  or  Kane  Counties,  unless 
the  construction  permit  application  is 
complete  on  or  before  November  16, 
1988.  This  disapproval  does  not  affect 
USEPA’s  approval  (or  conditional 
approval)  of  individual  parts  of  Illinois* 
ozone  plan,  and  they  remain  approved. 
[FR  Doc.  88-23894  Filed  10-14-88:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  PART  64 

[Docket  No.  FEMA  6811] 

Suspension  of  CommunRy  Eligibility 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 

ACTION:  Final  rule. 

summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Pro^am  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplam 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  dale 
(“Susp.”)  listed  in  the  fourth  column. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction 
Federal  InsuTctnce  Administraticm,  (20^ 


Fedecal  Register  /  Vol.  53.  Na  200  /  Monday.  October  17.  1988  /  Rules  and  RegulatioDS 


646-2717.FederaI  Center  Plaza,  500  C 
Street,  Southwest,  Room  416, 

Washington,  DC  20472. 
supptEMnnARV  information:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  131S  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  l^ogram  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  e^orcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requriement  for  compliance  with 
program  regulations  (44  CFR  part  59  et. 
seq.).  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  fourth  gqIuhir.  As  of  that  date,  flood 
insurance  wUI  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  docummttation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspensicm  of 
the  communities  v^l  be  published  in  the 
Federal  Register.  In  tlm.  interim,  if  ]rou 
wish  to  determine  if  a  particular 

§  64.6  List  of  ERgibte  Cominuntties. 


community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIR 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  T^  date  of  the 
flood  map,  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  fable. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  die  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  commimrty 
as  having  flood-prone  areas.  (Section 
202(a)  ot  the  Flocxi  Ehsaster  Protection 
Act  of  1973  (Pub.  L  93-234),  as 
amended).  This  prohibition  against 
certam  ty^s  of  Federal  assistance 
becomes  effective  foe  the  ccnninanities 
listed  on  die  date  shown  in  the  last 
colunm. 

The  Administratot  finds  Aat  notice 
and  public  procedure  under  SU.SlC, 
553(b)  are  iaipcacticable  and 
unnecessaey  because  coraraunki^  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  ^ 
month,  90-day,  and  3e-day  noificatmi 
addressed  to  the  Chief  Elxeeutive  Officer 
that  the  community  wiH  be  siapended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspensioa  date.  Fw  die 


Effective  dates  of  authonzation/ cancellation 
of  sale  ot  flood  insurance  in  community 


State  and  location 


Ckjmmu- 
i  n^  No. 
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same  reasons,  this  final  rule  may  take 
eflect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  USC 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule  if 
pcomulgaied  will  not  have  a  significant 
economic  impact  on  a  substanUal 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,.  the  establishment 
of  local  floodplain  management  together 
widi  the  availabihty  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  doe»  not  have 
significant  economic  impact  Any 
economic  impact  results  from  the 
community’s  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  die  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodpiaiBs. 

PART  64— (AMENDED) 

1.  The  authority  dtation  for  64 
continues  to  read  as  follows: 

Authonty:  42  U.S.C  4001  et  seq., 
ReoEganization  Plan.  No.  3  of  1978.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


Oatecertain- 
Federah 
assistance  no 


Current  effective  map  date 


lon^ 
avwlalDle  in 


special  flood 
hazard  areas 


Region  t 


..  .*  .-rr  .  j.,. 

090194 

230085 

Sept  2,  1975,  Emerg,;  Oct.  18,  1OT8,  Reg,: 
Oct.  T8,  1988,  Susp. 

July  2,  1975,  Emarg.;  Oct  IS,  1988;  Regir 
Oct  18, 1988.  Susp: 

Oct.  18.  1988 . . - . 

Oct  IS.  198S. 

County. 

Maine;  Jefferson,  town  of,  Lincoln  County . 

ii  dO' ..  . 

Do. 

Region  III 

Pennsytvanta: 

>  421965 

422321 

420081 

Aug.  6,  1975,  Emerg.;  Oct  18,  1988,  Reg.; 
Oct.  18,  1988,  Susp. 

Feb.  18, 1976,  Emerg.;  Oct  18.  1988,  Reg.; 
Oct.  18,  1988,  Susp. 

June  11,  1976,  Emerg.;  Oct.  18,  1988; 
Reg.;  Oct.  18, 1988,  Susp. 

Do. 

Da 

Midltti'nit  IXHOuyli  of*  B0flvor  County . 

Versailles,  bormgh  at.  Aflegpeny 
County 

Do: 

Region  V 

Illinois: 

170124. 

July  22,  1975,  Emerg.;  Aug.  11,  1978*  Reg*; 
Oct  18,  1988,  Susp. 

a- 

|.  ^ 
t' 

MiiywLHitii  ol>  Cooh  Countyi. . 
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state  and  location 

Commu¬ 
nity  No. 

Effective  dates  of  authorization/cancellation 
of  sale  of  flood  insurance  in  commurvty 

Current  effective  map  date 

Date  certain 
Federal 
assistance  no 
longer 
available  in 
special  flood 
hazard  areas 

River  Forest,  village  of.  Cook  County . 

170151 

July  29.  1974,  Emerg.;  Aug.  11,  1978,  Reg.; 
Oct  18.  1988,  Su^. 

. do . 

Do. 

Region  VI 


Texas:  Hood  Courrty,  Unincorporated  areas... 

480356 

May  11.  1979,  Emerg.;  Oct  18.  1988,  Reg.; 

. do . . . 

Do. 

Oct  18,  1988,  Susp. 

Code  fof  reading  fourth  column:  Emerg.— Emergency,  Reg. — Regular;  Susp.— Suspension. 


Issued:  October  11, 1988. 

Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  88-23858  Filed  10-14-88;  8:45  am] 
BILLING  CODE  67ia-21-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1207  and  1249 

[Docket  No.  36904] 

Elimination  of  Accounting  and 
Reporting  Requirements  for  Motor 
Carriers  of  Property 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Final  rule. 

summary:  The  Commission  has  decided 
to  adopt  revised  rules  regarding  the 
decision  on  March  31, 1987  (52  FR  10382, 
published  April  1, 1987],  in  which  the 
Commission  decided  to  (1)  reduce 
quarterly  report  Form  QFR  and  annual 
report  Form  M;  (2),  subject  only  Class  I 
motor  carriers  to  periodic  reporting;  and 
(3)  not  prescribe  the  Uniform  System  of 
Accounts  (USOA)  (49  CFR  1207). 

Subsequent  to  that  decision. 

Petitioners  requested  a  stay  of  the 
decision  and  requested  the  Commission 
to  reopen  and  reconsider  the  decision. 
Petitioners  argued  that  a  degree  of 
increased  reporting  would  be  beneficial 
to  the  industjy,  that  all  Class  II  motor 
carriers  should  be  required  to  report, 
and  that  the  USOA  be  prescribed.  On 
May  4, 1987,  the  Commission  decided  to 
stay  the  May  1, 1987  effective  date  of  the 
decision. 

The  Commission  has  decided  to  (1) 
require  annual  reporting  from  Class  I 
and  Class  II  motor  carriers;  (2)  retain  the 
USOA;  (3)  adopt  a  condensed  annual 
report  form  with  optional  expense 
matrix;  (4)  adopt  a  three-page  quarterly 
report  form;  and  (5)  incorporate  separate 
household  goods  carrier  data  in  both 
annual  and  quarterly  report  forms. 


These  provisions  will  provide  the 
minimum  uniform  data  for  Hnancial  and 
regulatory  monitoring  of  the  industry. 
EFFECTIVE  DATE:  The  new  rules  are 
effective  on  November  16, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  F.  Moss  IH,  (202)  275-7510, 

[TDD  for  Hearing  Impaired  (202)  275- 
1721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  bom:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721). 

This  action  will  not  affect  significantly 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
This  rule  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities. 

It  is  estimated  that  an  average  of  33 
annual  and  quarterly  reporting  burden 
hours  per  year  are  required  to  complete 
this  collection  of  information.  This 
estimate  includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintain  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Comments 
concerning  the  accuracy  of  this  burden 
estimate  or  suggestions  for  reducing  this 
burden  should  be  directed  to  the  Section 
of  Administrative  Services,  Interstate 
Commerce  Commission  and  the  Office 
of  Information  and  Regulatory  Affairs, 
OfRce  of  Management  and  Budget. 

List  of  Subjects 
49  CFR  Part  1207 

Motor  carriers.  Uniform  system  of 
accoimts. 

49  CFR  Part  1249 

Motor  carriers.  Reporting  and 
recordkeeping  requirements. 

Decided:  October  7, 1988. 


By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Simmons,  Lamboley,  and  Phillips. 
Commissioner  Phillips  commented  with  a 
separate  expression.  Chairman  Gradison 
dissented  in  part  with  a  separate  expression. 
Noreta  R.  McGee, 

Secretary. 

Parts  1207  and  1249  of  Title  49  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  1207— CLASS  I  AND  CLASS  li 
COMMON  AND  CONTRACT  MOTOR 
CARRIERS  OF  PROPERTY 

1.  The  authority  citation  for  Part  1207 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321, 10751, 11142  and 
11145;  and  U.S.C.  553. 

§  1207.1  [Removed] 

2.  Section  1207.1,  “Uniform  System  of 
Accounts  for  common  and  contract 
motor  carriers  of  property  not 
prescribed,”  is  removed. 

§  1207.2  [Redesignated  as  §  1207.1  ] 

3.  Section  1207.2,  “Uniform  System  of 
Accounts  for  common  and  contract 
motor  carriers  of  property”  is 
redesignated  as  §  1207.1. 

PART  1249— REPORTS  OF  MOTOR 
CARRIERS 

4.  The  authority  citation  for  Part  1249 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  11142,  and  11145  and  5 
U.S.C.  553. 

5.  Section  1249.1  is  revised  to  read  as 
follows: 

§  1249.1  Annual  and  quarterly  reports  of 
motor  carriers  of  property,  motor  carriers 
of  household  goods,  and  dual  authority 
carriers. 

(a)  Annual  Report  Form  M.  All  Class  I 
and  Class  II  common  and  contract  motor 
carriers  of  property,  including  Class  I 
and  Class  II  household  goods  and  dual 
authority  motor  carriers,  shall  Hie  Motor 
Carrier  Annual  Report  Form  M.  Class  III 
motor  carriers  of  property  shall  be 
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exempt  from  filing  Form  M.  For 
classification  criteria.  See  §  1249.2. 

(b)  Quarterly  Report  Form  QFR.  Ali 
Class  I  common  mo4c»  carriers  of 
property  and  Class  I  household  goods 
motor  carriers,  shall  complete  and  file 
motor  carrier  Quarteriy  Report  Form 
QFR  (Form  QFR>  AU  Class  B, 
Instruction  27,  motor  carriers  shall 
complete  and  file  motor  cmier 
Quarterly  Report  Form  QFR  (Form  QFRJ. 
For  definition  of  hsh  uctfon  27,  See  CFR 
1249,  Instruction  27. 

[FR  Doc.  88-23866  Filbd  10-14-88;  8:45  ami 
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Proposed  Rules 


Federal  Register 
Vol.  53,  No.  200 
Monday,  October  17,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Fanners  Home  Administration 

7  CFR  Parts  1930  and  1944 

Section  515  Rural  Rental  Housing  Loan 
Policies,  Procedures,  and 
Authorizations 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Proposed  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  for  section  515 
Rural  Rental  Housing  Loan  Policies, 
Procedures,  and  Authorizations.  This 
action  is  taken  to  incorporaton  changes 
mandated  by  the  Housing  and 
Conununity  Development  Act  of  1987. 
The  intended  effect  of  this  action  is  to 
permit  the  initial  operating  reserve  to  be 
in  the  form  of  an  irrevocable  letter  of 
credit  and  to  permit  packaging  fees  to  be 
part  of  development  cost  for  nonprofit 
applicants. 

date:  Conunents  must  be  received  on  or 
before  December  16, 1988. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Directives  &  Forms  Management  Branch, 
Farmers  Home  Administration,  U.S. 
Department  of  Agriculture,  Room  6348, 
South  Agriculture  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  All  written 
conunents  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address.  The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  0MB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Submit  any 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Farmers  Home 
Administration,  Washington,  DC  22053. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  King,  Senior  Loan  Ofiicer,  Multi- 
Family  Housing  Processing  Division, 


USDA,  Farmers  Home  Administration. 
Room  5331,  South  Argriculture  Building, 
Washington,  DC  20250,  telephone  202- 
382-1620. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  imder  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  “nonmajor.”  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  in  dometic  or  export 
markets. 

This  action  requires  no  increase  in 
costs  to  the  Government.  There  is  no 
impact  on  proposed  budget  levels  and 
funding  allocations  will  not  be  affected 
because  of  this  action. 

Discussion  of  Changes 

The  Housing  and  Community 
Development  Act  of  1987  states  that 
section  515  of  the  Housing  Act  of  1949 
be  amended  to  allow  the  Secretary  to 
accept  the  initial  operating  reserve 
furnished  by  the  applicant  in  the  form  of 
an  irrevocable  letter  of  credit.  The  Act 
also  requires  that  packaging  fees  for 
public  and  private  nonprofit  applicant 
organizations  be  included  as  an 
authorized  development  cost. 

Subpart  E  of  Part  1944  of  Chapter 
XVIII,  Title  7,  Code  of  Federal 
Regulations  is  being  amended  to 
implement  these  required  changes. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  Environmental  Program.  It  is 
the  determination  of  FmHA  that  this 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L.  91-190,  an  environmental 
impact  statement  is  required. 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.415  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3015,  Subpart  V,  48 
FR  29112,  June  24, 1983.) 


The  Administrator,  Farmers  Home 
Administration,  USDA,  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  contains  normal  business 
recordkeeping  requirements  and 
minimal  essential  reporting 
requirements. 

List  of  Subjects 
7  CFR  Part  1930 

Accounting,  Administrative  practice 
and  procedure.  Grant  Programs — 

Housing  and  community  development. 
Loan  programs — ^House  and  community 
development.  Low  and  moderate 
houseing — ^Rental,  reporting 
requirements 

7  CFR  Part  1944 

Administrative  practice  and 
procedure.  Aged,  Handicapped,  Loan 
programs — Housing  and  community 
development.  Low  and  moderate  income 
housing — Rental,  Mobile  homes. 
Mortgages,  Nonprofit  organizations. 

Rent  subsidies,  and  Rural  housing 

Therefore,  Chapter  XVIII,  Title  7, 

Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1930--GENERAL 

1.  The  authority  citation  for  Part  1930 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  7  CFR  223;  7  CFR 
2.70. 

Subpart  C— Management  and 
Supervision  of  Multiple  Family  Housing 
Borrowers  and  Grant  Recipients 

2.  Exhibit  B  of  Subpart  C  of  Part  1930 
is  amended  by  revising  the  introductory 
text  of  paragraph  XIII B.  2.  a.  (1)  to  read 
as  follows 

Exhibit  B  of  Subpart  C— Multiple  Housing 
Management  handbook 
***** 

XIII.  Accounting  and  Reporting  Requirements 
and  Financial  Management  Analysis 
***** 

B.  *  *  * 

2.*  *  * 

a.  *  *  * 

(1)  Initial  Operating  Capital.  The  initial 
operating  capital  may  be  in  the  form  of  cash, 
an  irrevocable  letter  of  credit,  or  in  a 
combination  of  the  two  as  set  forth  in 
§  1944.211  (a)(6)  of  Subpart  E  of  Part  1944  of 
this  chapter.  Tlie  borrower  will  have 
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deposited  any  initial  operating  cash  into  this 
temporary  bookkeeping  account  by  the  time 
of  the  FmHA  loan  closing  or  when  interim 
financing  funds  are  obtained  or  the  start  of 
construction,  whichever  occurs  first.  The 
initial  operating  cash  will  be  deposited  in  the 
General  Operating  Account.  Any  letters  of 
credit  will  be  supplied  by  the  time  of  the 
FmHA  loan  closing  or  when  interim  financing 
funds  are  obtained,  whichever  occurs  first. 
Letters  of  credit  will  be  maintained  in  the 
casefile.  They  must  be  renewed  as  needed  so 
that  a  current  letter  of  credit  is  always  in 
effect.  If  a  borrower  does  not  renew  the  letter 
of  credit  they  will  be  required  to  deposit  an 
equivalent  amount  of  cash  into  the  General 
Operating  Account  before  the  Letter  of  Credit 
expires.  If  a  borrower  supplied  all  or  part  of 
the  initial  operating  capital  in  the  form  of  a 
letter  of  credit  and  the  borrower  makes  cash 
deposits  into  the  General  Operating  Account 
for  operating  pusposes  the  borrower  can 
provide  the  District  Office  with  a  new  letter 
of  credit  in  a  smaller  amount  with  evidence 
of  the  cash  deposit.  The  new  letter  of  credit 
and  the  cash  deposit  must  total  the  required 
initial  operating  capital.  The  old  letter  of 
credit  will  be  returned  to  the  borrower.  After 
24  months  from  the  date  occupancy  started, 
but  before  five  full  borrower  ffscal  years  of 
operation  (60  months),  the  State  Director  may 
authorize  the  borrower  to  make  a  onetime 
withdrawal  of  the  initial  operating  capital,  or 
a  part  of  it.  The  withdrawal  can  be  in  the 
form  of  cash,  release  or  reduction  in  the  letter 
of  credit,  or  a  combination  of  both.  The  total 
withdrawal  can  never  exceed  the  initial 
operating  capital  as  described  in  the  loan 
agreement  or  loan  resolution.  The  withdrawal 
can  be  approved  provided  that: 
***** 

3.  Exhibit  B-3  of  Subpart  C  of  Part 
1930  is  amended  by  revising  the 
introductory  text  of  paragraph  V.  A.  to 
read  as  follows: 

Exhibit  B-3  of  Subpart  C — Management 
Agreement  for  FmHA  Multiple  Family 
Housing  Projects 
***** 

V.  Project  Accounts. 

A.  General  Operating  Account. 

This  account  records  all  project  income 
and  disbursements.  Excess  project  cash  held 
in  this  account  may  be  combined  with  other 
project  funds  described  below  in  temporary 
(immediate  call)  interest  bearing  accounts 
when  separate  bookkeeping  records  are 
maintained  for  individual  project  accounts. 
This  will  usually  be  a  checking  account 
which  must  be  maintained  in  a  financial 
institution  insured  by  the  Federal 
Government.  The  Owner  will  have  deposited 
any  cash  portion  of  the  required  initial 
operating  capital  into  this  account  by  the 
time  of  loan  closing  or  when  interim  funds 
were  obtained,  whichever  occurs  first.  The 
initial  operating  cash  will  be  recorded  in  the 
General  Operating  Account.  After  24  months 
horn  the  date  occupancy  started,  but  before 
ffve  full  borrower  ffscal  years  (60  months)  of 
project  operation,  the  FmHA  State  Director 
may  authorize  the  owner  to  make  a  onetime 
withdrawal  of  the  initial  operating  capital,  or 
a  part  of  it.  The  withdrawal  can  be  in  the 
form  of  cash,  release  or  reduction  in  the  letter 


of  credit,  or  combination  of  both.  The  total 
withdrawal  can  never  exceed  the  initial 
operating  capital  as  described  in  the  loan 
agreement  or  loan  resolution.  The  withdrawal 
can  be  approved  provided  that:  The  loan  was 
closed  on  or  after  October  27. 1980;  the  loan 
agreement  or  resolution  signed  by  the 
borrower  is  Form  FmHA  1944-33  “Loan 
Agreement”,  1944-34  "Loan  Agreement”,  or 
1944-33  “Loan  Resolution”;  the  project  has 
achieved  at  least  a  95%  occupancy  level  at 
the  time  of  the  withdrawal  request;  the 
withdrawal  will  not  affect  the  ffnancial 
integrity  of  the  project;  the  owner  must 
demonstrate  that  all  prudent  maintenance  is 
being  planned  and  performed  and  payment  of 
necessary  project  expenses  are  not  being 
deferred;  the  State  Director  determines  Aat 
the  withdrawal  will  not  necessitate  a  rent 
increase  during  the  year  of  withdrawal  or 
during  the  next  operation  year,  and  the  State 
Director  has  reviewed  and  approved  any 
required  borrower  reports  before  the  initial 
operating  capital  is  withdrawn. 
***** 

PART  1944— HOUSING 

4.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  7  CFR  2.23;  7  CFR 
2.70. 

Subpart  E— Rural  Rental  Housing  Loan 
Policies,  Procedures,  and 
Authorizations 

5.  Section  1944.205  is  amended  by 
redesignating  paragraphs  (o)  through 
(ee)  as  (p)  through  (ff)  and  by  adding 
new  paragraph  (o)  to  read  as  follows: 

§1944.205  Definitions. 
***** 

(o)  Initial  operating  capital  Cash  or  a 
pledge,  in  the  form  of  an  irrevocable 
letter  of  credit,  to  provide  cash  to  pay 
for  costs  such  as  property  and  liability 
insurance  premiums,  fidelity  bond 
premiums  if  an  organization,  utility 
hookup  deposits,  maintenance 
equipment,  movable  furnishings  and 
equipment,  printing  lease  forms  and 
other  initial  operating  expenses.  The 
initial  operating  capital  will  be  at  least  2 
percent  of  the  total  development  cost  of 
the  project. 

***** 

6.  Section  1944.211  is  amended  by 
revising  paragraph  (a)(6)  to  read  as 
follows: 

§  1944.211  Eligibility  requirements. 

(а)  *  *  * 

(б)  Have  or  be  able  to  obtain  the 
initial  operating  capital  and  other  assets 
needed  for  a  sound  loan.  RRH  loans 
made  to  nonprofit  organizations  and  to 
State  or  local  public  agencies  may 
include  up  to  2  percent  of  the 
development  cost  for  initial  operating 
expenses. 


(i)  If  initial  operating  expenses  are 
expected  to  be  greater  than  2  percent  of 
the  development  cost,  the  initial 
operating  capital  will  be  increased 
accordingly. 

(ii)  Initial  operating  capital  can  be 
provided  in  cash,  in  ^e  form  of  an 
irrevocable  letter  of  credit  or  in  a 
combination  of  the  two.  Since  some 
start-up  capital  is  normally  needed,  it  is 
expected  that  most  applicants  will  elect 
a  combination  of  cash  and  a  letter  of 
credit. 

(A)  Any  funds  provided  in  cash  will 
be  deposited  into  the  general  operating 
account  in  accordance  with  the 
provisions  of  the  loan  agreement  or  loan 
resolution  prior  to  the  start  of 
construction  or  loan  closing  (whichever 
is  first)  and  will  be  used  for  authorized 
purposes  only. 

(B)  If  supplied  as  an  irrevocable  letter 
of  credit  it  must: 

(1)  Be  from  a  Federally  Insured 
Financial  Entity; 

(2)  Be  addressed  to  the  project  owner/ 
entity  and  specifically  refer  to  the 
proposed  project; 

(3)  Be  for  a  term  of  at  least  one  year. 
The  letter  of  credit  would  need  to  be 
renewed  annually,  prior  to  expiration,  to 
cover  the  2  to  5  year  period  of 
enforcement  as  required  by  Subpart  C  of 
Part  1930  of  this  chapter. 

(4)  Be  provided  prior  to  the  start  of 
construction  or  loan  closing  (whichever 
is  first). 

(C)  If  provided  as  a  combination: 

(1)  The  cash  and  letter  of  credit 
added  together,  must  equal  the  required 
initial  operating  capital; 

(2)  They  must  be  provided  prior  to  the 
start  of  construction  or  loan  closing 
(whichever  is  first); 

(2)  The  cash  portion  will  be  handled 
according  to  §  1944.211(a)(6)(ii)(A)  of 
this  subpart  and  the  letter  of  credit  must 
meet  all  requirements  of 
§  1944.211(a)(6)(ii)(B)  of  this  subpart. 
***** 

7.  Section  1944.212  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§  1944.212  Loan  purposes. 
***** 

(j)  Pay  for  qualified  assistance 
obtained  by  a  nonprofit  organization  for 
its  formation  or  incorporation  and  for 
the  development  and  packaging  of  its 
loan  docket  and  to  pay  legal,  technical 
and  professional  fees  incurred  in  the 
formation  or  incorporation  of  the 
applicant  entity,  lliese  charges  must  be 
reasonable  and  typical  for  the  area 
considering  the  size  and  purpose  of  the 
loan. 

«  «  *  *  • 
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8.  Section  1944.235  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  1944.235  Actions  subsequent  to  loan 
approval 
(a)  *  *  * 

(3)  Unless  the  applicant  is  a  nonpront 
organizaaon,  the  applicant  will  furnish 
evidence  that  the  initial  operating 
capital  is  in  place.  If  cash  is  being  used, 
evidence  of  deposit  in  the  general 
operating  account  will  be  furnished.  If 
an  irrevocable  letter  of  credit  is  being 
used,  it  will  be  maintained  in  the  District 
Office  with  the  casefile. 

*  *  «  *  « 

§  1944.237  lAmended] 

9.  In  §  1944.237,  paragraph  (c)(2)  is 
amended  by  adding  the  following 
sentence  at  the  end  of  the  paragraph: 
“The  2  percent  can  be  in  the  form  of 
cash  or  an  irrevocable  letter  of  credit  as 
described  in  §  1944.211(a)(6)  of  this 
subpart.” 

Exhibit  A-6  lAmended] 

10.  In  Exhibit  A-6  of  Subpart  E,  the 
introductory  text  of  paragraph  LA.  is 
amended  by  adding  the  following 
sentence  at  the  end  of  the  paragraph: 
"The  initial  operating  capital 
requirement  may  be  fulfilled  by 
contributing  cash  or  by  providing  an 
irrevocable  letter  of  credit” 

Dated:  September  6, 1988. 

Vance  L.  Claric, 

Administrator,  Farmers  Home 
Administration. 

(FR  Doc.  88-23916  Filed  10-14-88:  8:45  am] 
BILUNG  CODE  3410-07-H 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
[Docket  No.  PRM-50-50] 

Charles  Young;  Filing  of  Petition  for 
Rulemaking 

agency:  Nuclear  Regulatory 
Commission. 

action:  Receipt  of  petition  for 
rulemaking;  correction. 

summary:  This  document  clarifies  a 
portion  of  the  notice  of  receipt  for  a 
petition  for  rulemaking  filed  by  Charles 
Young  and  docketed  as  PRM-60-50.  The 
notice  of  receipt  for  this  petition  was 
published  August  26. 1988  (53  FR  32624). 
This  notice  provides  additional 
information  in  support  of  the  petitioner’s 
original  intent 

FOR  FURTHER  INFORMATION  CONTACT 

John  D  Philips,  Acting  Chief.  Regulatory 


Publications  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  301-492-3783. 

In  the  notice  of  receipt  for  PRM-50-50 
published  on  August  26, 1988  (53  FR 
32624),  under  the  heading,  “II.  Grounds 
for  the  Petition,”  remove  the  first  two 
sentences  and  insert  the  following 
sentences  in  their  place: 

The  petitioner  states  that  not 
following  technical  specifications  in  an 
emergency  could  lead  to  an  accident 
similar  to  the  one  at  Three  Mile  Island, 
Unit  2.  The  petitioner  states  that  Federal 
Regulations  require  a  nuclear  plant 
safety  system  to  pump  water  into  a 
nucler  reactor  as  long  as  the  abnormal 
condition  which  activated  the  system 
persists;  but,  that  Commonwealth 
Edison’s  Policy  permits  operators  to  turn 
off  water  being  pumped  into  a  nuclear 
reactor  during  an  emergency  before  the 
safety  system  has  finished  its  job.  *1110 
petitioner  notes  that  turing  off  water 
being  pumped  into  a  nuclear  reactor 
during  an  emergency  can  cause  a 
nuclear  fuel  meltdown,  release  of  highly 
radioactive  fission  products,  and 
exposure  of  plant  personnel  and  people 
nearby  to  hazardous  radiation.  'The 
petitioner  offers  that  during  a 
Proceeding  before  the  Illinois  Commerce 
Commission  on  September  15, 1987, 
Commonwealth  Edison’s  attorney  cited 
10  CFR  50.54,  paragraphs  (x)  and  (y)  as 
authority  for  their  policy.  The  petitioner 
states  that  this  policy  applies  to  all  of 
Commonwealth  Edision’s  nuclear  power 
plants;  therefore,  the  petitioner 
concludes  that  Commonwealth  Edison 
risks  an  accident  such  as  the  accident  at 
Three  Mile  Island  Unit  2  at  twelve 
nuclear  power  plants. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  October  1988. 

For  the  Nuclear  Regulatory  Conunission. 
Samuel ).  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc.  88-23890  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  7590-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Parts  509  and  512 
[No.  88-1049] 

Rules  of  Practice  and  Procedure 

Date:  September  29. 1988. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Proposed  rule. 


summary:  The  Federal  Home  Loan  Bank 
Board  (“Board”)  is  proposing  revisions 
to  12  CFR  Parts  509  and  512, 
respectively,  its  regulations  governing 
the  rules  of  practice  and  procedure  in 
adjudicatory  proceedings  and 
investigative  and  formal  examination 
proceedings.  The  proposed  revisions  to 
Part  509  would  streamline  prehearing 
procedures  with  a  view  toward 
expediting  the  proceedings,  clarify  the 
authority  of  Administrative  Law  Judges 
appointed  to  conduct  the  proceedings, 
and  add  several  new  provisions.  The 
proposed  revisions  to  Part  512  would  be 
of  a  clarifying  and  technical  nature  and 
would  update  several  provisions  of  the 
rules  relating  to  the  conduct  of 
investigative  and  formal  examination 
proceedings. 

DATE:  Comments  must  be  received  by 
December  16, 1988. 

ADDRESS:  Send  comments  to:  Director. 
Public  Information  Services  Section, 
Office  of  the  Secretariat,  Federal  Home 
Loan  Bank  Board,  1700  G  Street,  NW., 
Washington,  DC  20552.  Comments  will 
be  available  for  public  inspection  at  the 
Board’s  Information  Services  Office  at 
801 17th  Street,  NW.,  Washington,  DC, 
20552. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  A.  Gegenheimer,  Senior  Attorney, 
Office  of  Enforcement,  (202)  653-2612;  or 
Rosemary  Stewart,  Director,  Office  of 
Enforcement,  (202)  653-2626. 
SUPPLEMENTARY  INFORMATION:  The 
Board  is  considering  certain  revisions  to 
its  Rules  of  Practice  and  Procedure  that 
govern  adjudicatory  proceedings 
authorized  by  the  National  Housing  Act 
of  1934, 12  U.S.C.  1730  (“NHA”),  the 
Home  Owners’  Loan  Act  of  1933, 12 
U.S.C.  1464  (“HOLA”),  the  Change  in 
Savings  and  Loan  Control  Act,  12  U.S.C. 
1730(q)  (“Control  Act”),  the  Savings  and 
Loan  Holding  Company  Act,  12  U.S.C. 
1730a  (the  “Holding  Company  Act”)  and 
the  Securities  Exchange  Act  of  1934  (the 
“Exchange  Act”).  'These  proposed 
revisions  would,  inter  alia,  revise 
prehearing  procedures  with  a  view 
toward  streamlining  adjudicatory 
proceedings  and  eliminating  the  need  for 
unnecessary  proof,  clarify  the  authority 
of  Administrative  Law  Judges 
designated  to  conduct  such  proceedings, 
clarify  when  depositions  may  be  taken 
in  connection  with  adjudicatory 
proceedings,  and  institute  a  new 
procedure  for  summary  disposition 
where  no  genuine  issues  of  material  fact 
exist. 

In  addition,  the  Board  is  proposing 
certain  techical  amendments  to  its  Rules 
for  Investigative  Proceedings  and 
Formal  Examination  Proceedings. 
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I.  Proposed  Revisions  To  Part  SOS 

Part  509  was  originally  promulgated  in 
1967,  following  the  enactment  of  the 
Financial  Institutions  Supervisory  Act  of 
1966,  Pub.  L  No.  8^95,  80  Stat.  1028 
(“FISA”).  32  FR  6764  (May  3, 1967);  32 
FR  8889  (June  22. 1967).  The  FISA 
granted  Oie  Board  and  its  fellow 
Hnancial  regulatory  agencies  the 
authority  to  issue  cease-and-desist 
orders  against  management  officials 
who  were  found  to  have  engaged  in 
conduct  that  provided  the  grounds  for 
such  actions  as  set  out  in  the  FISA. 

Subsequently,  following  the 
enactment  of  the  Financial  Institutions 
Regulatory  and  Interest  Rate  Contol  Act 
of  1978,  Pub.  L.  No.  95-630,  92  Stat  3641, 
which  amended  the  Board’s  enforcement 
authority  in  several  signiHcant  ways. 

Part  509  was  amended  in  1979  with 
minor  revisions.  44  FR  62479  (October 
31, 1979).  Thus,  with  minor  changes,  the 
rules  have  remained  essentially 
unchanged  since  1967. 

In  the  20  years  that  Part  509  has  been 
in  existence,  the  number  and  complexity 
of  the  adjudicatory  proceedings  initiated 
by  the  Board  have  increased 
signiHcantly.  Particularly  since  the 
enactment  of  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982,  Pub. 
L.  No.  97-320, 96  Stat.  1469,  enforcement 
actions  involving  complicated  loan  and 
investment  transactions,  often  involving 
tens  of  millions  of  dollars,  have  become 
the  rule  rather  than  the  exception.  At  the 
same  time,  conversions  from  mutual  to 
stock  form  of  ownership,  increasing 
activities  of  insured  institutions  in  the 
securities  area,  and  heightened  interest 
in  acquisitions  of  control  of  insured 
institutions  have  increased  the 
possibilities  for  adjudicatory 
proceedings  under  the  Control  and  the 
Holding  Company  Acts,  as  well  as  the 
provisions  of  the  federal  securities  laws 
to  which  insured  institutions  and  related 
persons  are  subject.  While,  as  in  the 
past,  most  adjudicatory  proceedings  are 
settled  prior  to  the  hearing  stage,  the 
number  of  litigated  proceedings  is 
steadily  increasing.  Because  of  the 
increasing  complexity  of  most  of  these 
cases,  the  Board  believes  that  it  is 
appropriate  to  revise  Part  509  to  reflect 
the  altered  character  of  the  cases  and  to 
streamline  and  clarify  the  procedures  as 
much  as  possible.  The  Board  notes  that 
the  Federal  Deposit  Insurance 
Corporation  (“FDIC”),  which  has  similar 
enforcement  authority  with  respect  to 
federally  insured  banks,  recently 
proposed  extensive  revisions  to  its  own 
rules  of  practice  and  procedure.  See  53 
FR  5392  (Feb.  24, 1988).  Many  of  the 
revisions  being  proposed  by  the  Board 
today  closely  resemble  the  rules 


proposed  by  the  FDIG  The  principal 
changes  in  the  existing  Rules  that  are 
being  proposed  are  summarized  below. 
The  Board  specifrcally  requests 
comments  on  the  proposed  rules, 
including  suggestions  for  provisions  that 
would  be  less  burdensome. 

A.  Subpart  A:  General 

1.  Appointment  of  Administrative  Law 
Judges 

Unlike  the  majority  of  federal 
departments  and  agencies  that  conduct 
adjudicatory  proceedings,  the  federal 
banking  regulatory  agencies  (including 
the  Board)  do  not  have  their  own 
administrative  law  judges  on  their 
staffs.  As  a  result,  the  Board  must 
request  that  other  agencies  "loa  .i”  the 
services  of  their  administrative  law 
judges  to  conduct  adjudicatory 
proceedings  on  a  case-by-case  basis. 

The  request  is  made  to  the  Office  of 
Personnel  Management,  which  then 
selects  an  administrative  law  judge  frt)m 
a  “pool”  of  available  candidates. 
Proposed  §  509.3  would  codify  the 
existing  procedure.  In  this  regard,  the 
current  definition  of  “presiding  officer,” 
which  means  alternatively  the  Board  or 
any  person  actually  conducting  a 
proceeding,  would  be  eliminated. 

Instead,  the  Board  would  specifically 
define  the  term  “administrative  law 
judge”  to  mean  an  administrative  law 
judge  appointed  or  detailed  as  specified 
in  Title  5  of  the  United  States  Code  to 
conduct  an  adjudicatory  proceeding. 

The  term  would  refer  to  the  Board  where 
an  administrative  law  judge  has  not  yet 
been  appointed  or  where  his  services 
have  ended  or  he  is  otherwise 
unavailable. 

2.  Appearance  and  Practice  in 
Adjudicatory  Proceedings 

Proposed  S  509.5,  concerning 
appearance  and  practice  in  adjudicatory 
proceedings,  would  make  several 
changes  to  crirrent  §  509.3.  First,  any 
appearance  by  an  attorney  or  duly 
authorized  official  of  a  corporation, 
partnership,  or  government  unit  would 
be  subject  to  the  provisions  governing 
conflicts  of  interest,  as  well  as  those 
concerning  suspension  and  debarment 
(Part  513).  Second,  proposed  §  509.5(a)(2) 
would  provide  that  any  person  who  is  a 
member  in  good  standing  of  the  bar  of 
the  highest  court  of  any  State, 
possession,  territory.  Commonwealth,  or 
the  District  of  Columbia  and  who  has 
not  been  suspended  or  debarred  from 
practice  by  the  bar  of  any  such  political 
entity  or  before  the  Board  in  accordance 
with  the  provisions  of  Part  513,  and  has 
not  been  excluded  or  suspended  from  a 
particular  proceeding  pursuant  to 
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proposed  §  509.5(c)  may  represent 
parties  in  that  proceedhig.  This 
represents  a  change  from  the  present 
rule  in  this  area  in  that  under  the 
Board’s  proposal,  an  attorney  who  has 
been  suspended  or  debarred  in  any 
State  or  other  political  entity  listed  in 
the  proposal  would  be  precluded  fit)m 
representing  parties  in  an  adjudicatory 
proceeding  irrespective  of  the  possibility 
that  he  may  be  a  member  in  good 
standing  of  some  other  bar.  Under  the 
Board’s  current  rule,  §  509.3,  an  attorney 
who  is  a  member  in  good  standing  of  the 
bar  of  one  jurisdiction  but  who  has  been 
suspended  or  disbarred  by  another 
jurisdiction  could  nevertheless  represent 
parties  in  adjudicatory  proceedings.  The 
Board,  however,  does  not  believe  that 
this  should  be  permitted  and  is  therefore 
proposing  the  change  set  forth  today. 
Proposed  §  509.5  would  also  provide  for 
representation  of  non-parties  appearing 
to  give  testimony  at  depositions  by  their 
own  attorneys. 

3.  Good  Faith  Certification 

Rule  11  of  the  Federal  Rules  of  Civil 
Procedure  provides  the  basis  for 
proposed  §  509.6,  the  “good  faith 
certification.”  This  is  a  new  proposal. 
Like  Rule  11,  the  proposed  rule  would 
require  that  every  written  presentation 
made  by  a  party  after  the  issuance  of 
the  notice  must  be  signed  by  that  party 
or  the  attorney  for  the  party.  A  signature 
on  a  post-notice  written  presentation 
would  constitute  a  certification  that  the 
attorney  or  party  has  read  the  written 
presentation,  that  the  presentation  is 
well  grounded  in  fact  and  warranted  by 
existing  law  or  a  good  faith  argument  for 
extending  or  modifying  existing  law,  and 
that  it  is  not  interposed  for  any  improper 
purpose  to  the  best  of  that  party’s  or 
attorney’s  knowledge,  information,  and 
belief  formed  after  reasonable  inquiry. 
Failure  to  sign  a  written  presentation 
would  result  in  its  being  stricken  from 
the  record  imless  it  is  signed  promptly 
after  the  signature  omission  is  brought 
to  the  attention  of  the  attorney  or  party. 
The  making  of  an  oral  motion  or 
argument  would  constitute  the  same 
certification  as  the  signing  of  a  written 
presentation.  *1110  Administrative  Law 
Judge  or  the  Board  would  have  the 
authority  to  impose  sanctions  under  Part 
509  or  under  Part  513  upon  the  attorney, 
or  upon  the  party,  or  both,  for  violations 
of  the  gond  faith  certification 
requirements. 

4.  Ex  Parte  Communications 

Proposed  §  509.7  is  new,  but  it 
embodies  existing  law  in  the  area  of  ex 
parte  communications.  It  would  define, 
generally  prohibit,  and  provide  for 
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sanctions  in  the  event  of,  improper  ex 
parte  communications.  Paragraph  (a)  of 
the  rule  would  define  an  “ex  p«^e 
communication"  as  any  material  oral  or 
written  conununication  concerning  the 
merits  of  a  proceeding,  which  takes 
place  between  a  party,  his  counsel  or 
any  other  person  interested  in  the 
proceeding,  and  the  Administrative  Law 
Judge  hanging  diat  proceeding,  the 
Board,  any  member  of  the  Boa^  or  any 
person  assisting  or  advising  the  Board 
concerning  the  preparation  of  a  decision 
with  respect  to  the  proceeding  and 
which  was  neither  on  the  record  nor  on 
reasonable  notice  to  all  parties.  It  would 
prohibit  ex  parte  communications  fiiom 
the  time  the  notice  is  served  (or,  if  the 
individual  responsible  for  the 
communication  learns  that  the  notice 
has  been  approved  by  the  Board,  from 
the  time  that  information  is  acquired) 
until  the  Board  serves  its  final  decision. 
Paragraph  (b)  would  prohibit  the 
Administrative  Law  Judge  from 
consulting  with  anyone  within  the  Board 
on  the  merits  of  an  adjudicatory 
proceeding  except  on  reasonable  notice 
and  opportunity  for  all  parties  to 
participate,  and  would  provide  that  the 
Administrative  Law  Judge  shall  not  be 
responsible  to  or  subject  to  the 
supervision  or  direction  of  any  officer. 
enq>loyee,  or  agent  of  the  Board  engaged 
in  the  performance  of  investigatory  or 
adjudicatory  functions  in  connection 
with  an  adjudicatory  proceeding. 

Paragraph  (c)  of  the  rule  would  set 
forth  a  procedure  to  be  followed  in  the 
event  that  an  ex  parte  communication  is 
received  by  the  Administrative  Law 
Judge,  Board  Member,  or  other  person 
described  in  paragraph  (a),  if  the 
communication  is  in  writi^  the  person 
receiving  the  communication  would  be 
required  to  cause  a  copy  of  the 
communication  to  be  served  on  every 
party  to  the  proceeding.  If  the 
communication  is  oral,  a  memorandum 
setting  forth  the  substance  of  the 
communication  must  be  served  on  eadi 
party.  All  parties  would  then  have  10 
days  to  file  with  the  Administrative  Law 
Judge  or  the  Board  a  response  to  the  ex 
parte  communication,  including  any 
recommendation  for  sanctions  they 
believe  to  be  appropriate  under  the 
circumstances.  Unctions  could  be 
imposed  for  knowing  violations  of  the 
rule.  Such  knowing  violations  could  be 
grounds  for  a  decision  adverse  to  the 
party  violating  the  rule  or  suspension  or 
debarment  of  the  person  engaging  in 
such  conduct  under  the  procedures  set 
forth  in  Part  513. 

The  Board  wishes  to  emphasize  that 
communications  between  the 
Administrative  Law  Judge  and  parties  or 


their  counsel  involving  routine  non¬ 
substantive  matters  such  as  sdieduling 
of  conferences  or  meetings,  requests  for 
copies  of  documents,  or  Mef  extensions 
of  time  are  not  considered  to  be 
communications  concerning  the  merits 
of  the  proceeding  and  are  not 
considered  to  be  within  the  scope  of  the 
rule.  In  addition,  the  rule  would' not 
preclude  counsel  for  the  Office  of 
Enforcement  from  advising  the  Board  on 
settlement  proposals  submitted  pursuant 
to  proposed  §  509.22,  or  on  matters  (such 
as  proposed  regulations  or  other  legal 
proceedings)  that  involve  analogous 
factual  or  legal  issues  but  are  not  related 
to  the  proceeding  at  issue. 

5.  Maintenance  of  the  Record,  Service, 
Filing  of  Papers,  and  Copies 

“Housekeeping"  matters  concerning 
maintenance  of  the  record,  service,  and 
filing  of  papers  are  covered  in  proposed 
§§  509.8,  509.9,  509.10,  and  509.11. 
Proposed  §  509.8  would  provide  that  the 
Board’s  Office  of  the  Secretary 
(“Secretariat”)  shall  maintain  the 
official  record  in  each  proceeding. 
Proposed  §  509.9  would  amend  the 
present  provision  governing  service  by 
the  parties  to  clarify  that  service  would 
be  deemed  to  have  been  accomplished 
at  the  time  of  personal  service,  upon 
deposit  in  the  United  States  mail  of  the 
document  or  paper  required  to  be 
served,  or  by  delivery  of  the  document 
or  paper  to  an  express  mail  delivery 
service.  The  proposed  rule  would  thus 
adopt  the  provision  of  Rule  5(b)  of  the 
Federal  Rules  of  Civil  Procediu«  that 
service  by  mail  is  complete  upon 
mailing.  The  Board  also  is  proposing  to 
reduce  the  number  of  copies  of  papers 
that  must  be  filed  in  adjudicatory 
proceedings  and  to  clarify  the 
requirements  as  to  filing  of  papers  with 
the  Secretariat.  Under  proposed 
§  509.10,  the  original  and  one  copy  of  all 
papers  required  to  be  served  on  other 
parties  to  the  proceeding  would  be  filed 
with  the  Secretariat  at  the  time  of 
service  or  within  a  reasonable  time 
thereafter,  but  in  no  event  later  than  3 
business  days  following  service  on  the 
other  parties.  A  copy  would  also  be 
served  on  the  Administrative  Law  Judge 
at  the  time  of  service  on  the  other 
parties. 

The  present  rule  provides  that 
materials  required  to  be  filed  with  the 
Secretariat  must  be  received  by  that  . 
office  in  Washington,  D.C  on  or  before 
the  applicable  fiUng  deadline.  This  could 
lead  to  a  situation  in  which  a  party 
would  be  required  to  send  materi^s  to 
the  Secretariat  prior  to  the  time  he  was 
required  to  serve  the  opposing  parties,  in 
order  to  ensure  that  the  Secretariat 
would  receive  the  materials  by  the 


appointed  date.  In  order  to  rectify  this 
situation,  the  Board  is  proposing  to 
adopt  a  system  similar  to  that  employed 
under  Rule  5(dJ  of  the  Federal  Rules  of 
Civil  Procedure,  pursuant  to  which 
materials  may  be  filed  before  service  or 
within  a  reasonable  time  thereafter.  The 
current  rules  also  are  potentially 
confusing  in  that  the  rule  governing 
motions.  §  509.10,  provides  that  once  a 
presiding  officer  is  appointed,  all 
motions  are  “filed”  with  the  presiding 
officer.  Moreover,  while  §  509.19 
currently  requires  that  seven  copies 
accompany  the  original  of  any  document 
requir^  to  be  filed  with  the  Secretarial 
this  requirement  is  not  applicable  after  a 
presiding  officer  is  appointed  and  prior 
to  the  filing  of  exceptions  to  the 
reconunended  decision  because  all 
motions  and  other  papers  are  filed  with 
the  presiding  officer.  The  current  rules 
do  not  specify  any  number  of  copies  that 
must  accompany  originals  filed  with 
presiding  officers,  and  the  practice  of 
Administrative  Law  Judges  on  this  point 
may  vary  considerably.  The  Board 
believes  thal  while  the  Administrative 
Law  Judge  must  of  course  receive  copies 
of  all  motions  and  other  significant 
papers  filed  in  connection  with  a 
proceeding,  the  proper  custodian  of  the 
official  record  in  an  adjudicatory 
proceeding  should  be  the  Board’s 
Secretarial  not  the  Administrative  Law 
Judge.  The  proposed  rules  would 
eliminate  any  uncertainty  by  providing 
that  the  Secretariat  would  maintain  the 
official  record  and  would  receive  the 
original  and  one  copy  of  all  filings 
(functioning,  in  essence,  in  a  manner 
analogous  to  a  “clerk  of  the  court”)  and 
that  a  copy  of  all  such  filings  would  be 
furnished  to  the  Administrative  Law 
Judge.  This  is  consistent  with  the 
procedure  recently  proposed  by  the 
FDIC  governing  filing  of  papers  and 
maintenance  of  the  official  record.  The 
proposed  rule  would  not  apply  to  the 
transcript  of  testimony  or  exhibits 
adduced  at  the  hearing  or  to  proposed 
exhibits  submitted  to  Uie  Administrative 
Law  Judge  prior  to  a  hearing  in 
accordance  with  a  prehearing  order 
issued  pursuant  to  proposed  §  509.21. 

6.  Amending  Pleadings 

The  Board  is  considering  adopting  a 
procedure,  similar  to  that  utilized  by 
other  administrative  agencies,  that 
woud  permit  the  notice  and  answer  to 
be  amended  by  leave  of  the 
Administrative  Law  Judge  or  by  the 
express  or  implied  consent  of  the  parties 
without  formal  amendmenl  Currently,  a 
notice  may  be  amended  only  by  the 
Board,  and  there  are  no  formal 
procedures  for  amending  an  answer. 
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The  Board  is  propr^sing  this  change  in 
order  to  reduce  ^ther  the  number  of 
routine  matters  upon  which  it  is  required 
to  rule  prior  to  a  final  disposition  of  a 
proceeding.  The  proposed  change  is  not 
intended  to  constitute  a  substantive 
depauture  from  the  present  S  509.4  under 
which  matters  of  fact  and  law  alleged  in 
a  notice  may  be  amended  at  any  stage 
of  the  proceedings.  Accordingly,  the 
Board  is  proposing  to  include  language 
similar  to  that  employed  under  Rule  15 
of  the  Federal  Rules  of  Civil  Procedure, 
which  mandates  that  leave  to  amend 
pleadings  shall  be  freely  given  where 
justice  so  requires.  This  proposal  is 
virtually  identical  to  the  rule  governing 
amendment  of  pleadings  recently 
proposed  by  the  FDIC. 

7.  Consolidation  and  Severance 

Proposed  §  509.16,  concerning 
consolidation  and  severance  of 
proceedings,  is  entirely  new,  and  closely 
follows  the  FDlC’s  proposals  on  these 
issues.  Proposed  §  509.16(a]  addresses 
circumstances  that  may  arise  both  when 
more  than  one  action  is  taken  that  arise 
out  of  the  same  transaction  or 
occurrence  and  involve  common 
questions  of  law  or  fact  and  when 
proceedings  are  instituted  seeking  the 
same  remedy  against  two  or  more 
respondents  based  on  the  same 
transaction  or  occurrence.  In  these 
circumstances,  proceedings  generally 
should  be  consolidated  u^ess  it  would 
cause  undue  delay  or  injustice. 

Proposed  §  509.16(b)  provides  that  a 
proceeding  involving  two  or  more 
respondents  may  be  severed  on  the 
motion  of  any  party  or  upon  the 
initiative  of  the  Administrative  Law 
Judge  or  by  resolution  of  the  Board. 
Severance  may  be  appropriate  if  the 
proceeding  against  one  or  more  of  the 
respondents  is  being  stayed,  if 
severance  may  promote  prompt 
resolution  of  the  proceeding,  or  if 
severance  would  be  required  to  prevent 
manifest  injustice. 

8.  Interlocutory  review 

Proposed  §  509.18  is  a  new  provision 
that  would  permit  parties  to  a 
proceeding  to  appeal  rulings  on  motions 
by  the  Administrative  Law  Judge  only  in 
very  limited  circumstances. 

Interlocutory  appeals  would  be 
permitted  only  in  extraordinary 
circumstances  that  warrant  the  Board's 
prompt  review.  Any  party  desiring  to 
appeal  a  ruling  of  the  Administrative 
Law  Judge  on  an  interlocutory  basis 
would  be  required  to  submit  a  motion  to 
the  Administrative  Law  Judge  requesting 
certification  to  the  Board  for 
interlocutory  review.  Exceptions  would 
be  available  in  cases  of  rulings  by  the 


Administrative  Law  Judge  suspending 
an  attorney  from  further  participation  in 
a  particular  proceeding,  or  denying  a 
motion  for  summary  disposition.  Upon 
certification  by  the  Administrative  Law 
Judge,  notice  of  a  denial  of  a  request  for 
certification  that  a  party  believes  was 
clearly  erroneous,  or  notice  of  a  ruling 
that  may  be  appealed  without 
certification,  a  party  would  be  permitted 
to  file  with  the  Secretariat  a  petition  for 
interlocutory  review  of  the  contested 
ruling.  The  petition  would  include  a 
copy  of  the  order  from  which 
interlocutory  appeal  was  being  sought 
and  a  statement  of  the  factual  and  legal 
bases  for  interlocutory  review.  Any 
party  would  be  permitted  to  serve  a 
response  to  a  petition  for  review  within 
10  days  of  service  of  the  petition.  The 
Board  would  determine  whether  to  grant 
the  petition  and  would  decide  the  issue 
without  oral  argument  or  further  written 
submissions  unless  it  otherwise  orders. 
Unless  otherwise  ordered  by  the 
Administrative  Law  Judge  or  the  Board, 
no  motion  for  certification,  petition  for 
review,  or  granting  thereof  would 
operate  as  a  stay  of  the  proceeding.  Any 
stay  of  longer  than  30  days  would 
require  specific  Board  approval. 

The  Administrative  Law  Judge  would 
certify  a  ruling  to  the  board  only  upon 
the  motion  of  a  party  and  a 
determination  by  him  that  the  ruling 
involves  a  controlling  question  of  law  or 
policy  as  to  which  substantial  groimds 
exist  for  a  difference  of  opinion  and  that 
an  immediate  appeal  from  the  ruling 
may  materially  advance  the  ultimate 
conclusion  of  the  proceeding.  These 
criteria  are  modeled  upon  Rule  5  of  the 
Federal  Rules  of  Appellate  Procedure, 
which  concerns  interlocutory  appeals  by 
permission  pursuant  to  28  U.S.C.  1292(b). 
The  Board  would  have  the  authority  to 
dismiss  an  interlocutory  appeal  if  it 
determined  that  the  Administrative  Law 
Judge’s  certification  was  erroneously 
granted  or  that  prompt  consideration  of 
the  appeal  was  not  warranted  under  the 
above  criteria. 

9.  Prehearing  Procedures 

A  number  of  new  provisions  are  being 
proposed  with  the  aim  of  simplifying 
proceedings  by  narrowing  factual  and 
legal  issues  to  be  determined,  resolving 
as  many  factual  issues  as  possible  prior 
to  commencement  of  the  hearing,  and 
providing  for  the  exchange  of 
information  by  the  parties  in  advance  of 
the  hearing  so  that  only  disputes 
regarding  genuine  material  factual  or 
legal  issues  need  to  be  resolved.  In  this 
regard,  the  proposed  rules  contain 
provisions  for  the  exchange  of  lists  of 
witnesses  expected  to  testify  at  the 
hearing  together  with  a  siunmary  of 


each  witness’  expected  testimony  prior 
to  the  proceeding:  copies  of  all  exhibits 
that  each  party  intends  to  introduce  as 
evidence  at  the  hearing,  and  stipulations 
as  to  factual  matters.  In  addition,  any 
party  would  be  permitted  to  serve  (and 
the  Administrative  Law  Judge  may 
require  all  parties  to  serve)  a  prehearing 
brief  outlining  the  applicable  legal 
principles  and  what  he  believes  the 
evidence  will  demonstrate.  'The 
proposed  procedures  closely  resemble 
those  recently  proposed  by  the  FDIC 
and  would  codify  those  actually 
followed  in  most  Board  adjudications 
today. 

The  Board  believes  that  these 
provisions  will  streamline  its 
proceedings  considerably.  Resolving 
factual  issues  in  advance  of  the  hearing 
will  narrow  the  focus  and  shorten  the 
time  required  for  the  hearing  by 
ensuring  that  only  those  matters  that  are 
genuinely  contested  need  to  be 
established  before  the  Administrative 
Law  Judge.  Prehearing  identification  of 
exhibits  will  give  ea(±  party  the 
opportunity  to  know  in  advance  what 
materials  ^e  opposing  party  plans  to 
introduce.  This  will  give  each  party  the 
chance  to  formulate  any  applicable 
objections  to  the  introduction  of  such 
materials  and  submit  those  objections  to 
the  Administrative  Law  Judge  prior  to 
the  actual  hearing,  thereby  eliminating 
the  need  for  time-consuming  arguments 
regarding  the  admissibility  of  documents 
at  the  hearing.  It  is  contemplated  by  the 
proposed  rule  that  objections  to  the 
introduction  of  exhibits  and  rulings 
thereon  will  be  handled  in  this  fashion 
during  the  prehearing  stage,  so  that  all 
exhibits  to  which  objection  has  not  been 
taken,  or  which  the  Administrative  Law 
Judge  determines  should  be  admitted 
into  evidence,  may  simply  be  considered 
part  of  the  record  and  utilized  by  the 
parties  at  the  hearing  without  the  need 
for  document-by-document  introduction 
by  counsel  or  an  individual  ruling  by  the 
Administrative  Law  Judge  on  ea^ 
exhibit.  In  this  regard,  the  Board  notes 
that  authenticity  of  documents  should 
seldom  be  an  issue  in  administrative 
proceedings.  This  is  especially  true 
because  many  of  the  documents  to  be 
introduced  in  the  Board’s  proceedings 
will  be  from  the  records  of  the  insured 
institution  to  which  the  particular 
proceeding  pertains,  fi‘om  reports  or 
other  materials  filed  with  the  Board 
pursuant  to  its  regulations  and  of  which 
the  Board  may  take  official  notice,  or 
from  public  records.  Furthermore,  even 
where  a  document  does  not  fall  into  one 
of  the  above  categories,  the  Board 
believes  that  authenticity  should 
become  an  issue  only  if  there  is  a  good 
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faith  reason  to  doubt  the  genuineness  of 
a  document.  The  Board  is  of  the  opinion 
that  the  prehearing  procedures  proposed 
today  will  permit  &e  parties  to 
eliminate  as  many  problems  and 
needless  time  delays  as  possible  in  this 
area. 

10.  Subpoenas 

Proposed  §  509.22  contains  technical 
and  clarifying  amendments  to  the 
Board’s  procedural  rule  governing 
subpoenas  requiring  the  attendance  of 
witnesses  and  the  production  of 
physical  evidence.  It  would  make  clear 
that  subpoenas  are  to  be  issued  only  to 
require  witnesses  to  testify  and  produce 
documents  at  the  hearing,  rather  than  as 
discovery  devices  to  require  prehearing 
depositions  and  the  production  of 
documents  in  advance  of  the  hearing.  A 
separate  provision,  §  509.23,  would 
address  the  taking  of  depositions  for 
purposes  of  preserving  the  testimony  of 
witnesses  who  will  be  unavailable  to 
testify  at  the  hearing.  Moreover,  because 
of  the  requirement  of  proposed  §  509.19 
that  proposed  exhibits  be  submitted  to 
the  Administrative  Law  fudge  in 
advance  of  the  hearing,  Aere  should 
seldom,  if  ever,  be  a  need  for  subpoenas 
for  the  production  of  documents  in 
advance  of  the  hearing.  The  portion  of 
the  proposed  rule  governing  document 
production  is  primarily  intended  to 
cover  instances  in  which,  for  example,  a 
party  knows  of  the  existence  of  a 
material  document  in  the  possession  of 
a  prospective  witness  but  has  been 
unable  to  obtain  a  copy  of  the  document 
voluntarily.  In  that  event,  the  Board 
believes  that  the  party  should  have  the 
ability  to  require  the  witness  to  appear 
at  the  hearing  and  produce  that 
document  despite  ^e  general 
requirement  that  all  e^^bits  or  a  list 
thereof  be  submitted  in  advance.  The 
proposed  rule  is  not,  however,  intended 
to  authorize  "fishing  expeditions” 
whereby  a  witness  is  required  to 
produce  at  or  prior  to  a  hearing  a 
voluminous  amount  of  material  that  has 
not  been  identified  in  advance  of  the 
hearing  and  may  be  of  little  or  no 
relevance. 

The  proposed  rule  also  would 
lengthen  ^m  5  days  to  10  days  the  time 
wi^in  which  a  person  to  whom  a 
subpoena  is  directed  may  move  to  quash 
the  subpoena  and  would  clarify  that  the 
party  at  whose  request  the  subpoena  is 
issued  is  responsible  for  serving  the 
subpoena  once  it  is  executed  by  the 
Administrative  Law  Judge. 

11.  Depositions 

Proposed  §  509.23  would  set  forth  the 
procedures  for  the  taking  of  depositions 
in  adjudicatory  proceedings.  It  would 


require  that  a  party  desiring  to  take  the 
deposition  of  a  witness  first  apply  to  the 
Administrative  Law  Judge  setting  forth 
the  reasons  that  the  deposition  is 
necessary.  Any  party  could  serve  a 
response  to  such  an  application  within 
10  days  of  receipt  of  a  copy  of  the 
application.  The  Administrative  Law 
Ju^e  could  permit  the  deposition  to  be 
taken  only  upon  a  showing  that  the 
prospective  deponent  will  be  or  is  likely 
to  be  unavailable  to  testify  at  the 
hearing,  the  testimony  will  be  relevant 
to  the  proceeding,  the  taking  of  the 
deposition  will  not  result  in  any  undue 
burden  to  any  other  party  or  in  undue 
delay  in  the  proceeding. 

The  requirement  of  prior  application 
to  the  Adminsitrative  Law  Judge 
currently  exists  in  the  Board’s 
procedural  rules,  but  the  language  of  the 
current  provision  may  not  be  sufficiently 
clear  that  it  applies  to  proceedings 
under  Part  509.  Currently,  §  509.8  sets 
forth  a  procedure  for  depositions  “in 
connection  with  any  hearing  provided 
for  in  Parts  509a  or  565,  or  in  §  509.26  of 
this  chapter.”  12  CFR  509.8  (a)  and  (b).  It 
does  not,  however,  expressly  mention 
Part  509,  even  though  it  is  included  in 
that  Part.  In  order  to  eliminate  any 
possible  confusion  on  this  issue, 
proposed  §  509.23  would  by  its  .terms 
apply  to  any  hearing  conducted  under 
Part  509  as  well  as  Parts  509a  or  565,  or 
in  §  583.26(d).  This  procedure  would 
maintain  the  Board’s  existing  position 
that  there  is  no  general  prehearing  right 
of  discovery  for  respondents  in 
administrative  enforcement  proceedings. 
This  comports  with  the  existing  case 
law  in  this  area.  See,  e.g.,  Silverman  v. 
Commodity  Futures  Trading 
Commission,  549  F.2d  28,  33  (7th  Cir. 
1977). 

12.  Official  Notice 

A  new  provision,  §  509.24(b),  would 
permit  the  Administrative  Law  Judge  or 
the  Board  to  take  official  notice  of  any 
material  fact  that  might  be  judicially 
noticed  by  a  district  court  of  the  United 
States  and  of  any  material  information 
in  the  official  public  records  of  the 
Board.  The  Board  believes  that  this 
proposed  revision  would  likewise 
expedite  proceedings  by  eliminating  the 
need  to  “prove”  obvious  facts.  If  any 
party  requests  that  official  notice  be 
taken  of  any  fact,  other  parties  to  the 
proceeding  would  be  afiorded  the 
opportunity  imder  the  proposal  to 
establish  the  contrary. 

13.  Summary  Disposition 

The  Board  is  considering  adopting  a 
procedure,  similar  to  those  utilized  by  a 
number  of  other  administrative 
agencies,  for  summary  disposition  of 


proceedings  in  which  the  material  facts 
are  undisputed.^  Under  proposed 
§  509.26,  any  party  who  believes  that 
there  is  no  genuine  dispute  as  to  the 
material  facts  of  an  adjudicatory 
proceeding  and  that  he  is  entitled  to 
judgment  as  a  matter  of  law  would  be 
permitted  to  move  for  summary 
disposition  of  all  or  any  part  of  the 
proceeding.  The  party  would  then  be 
required  to  submit  a  statement  of  the 
material  facts  he  contends  are  not  in 
dispute,  accompanied  by  a  brief  in 
support  of  his  contention  that  he  is 
entitled  to  judgment  as  a  matter  of  law. 
Any  other  party  would  then  have  an 
opportunity  to  submit  an  opposition  to 
the  motion  for  summary  disposition 
and/or  to  countermove  for  summary 
disposition.  Upon  receipt  of  the  parties’ 
papers,  the  Administrative  Law  Judge 
could  require  additional  briefing  or 
schedule  oral  argument  on  the  motion  or 
motions.  Thereafter,  if  the 
Administrative  Law  Judge  determined 
that  there  was  no  dispute  as  to  the 
material  facts  in  the  proceeding,  a 
hearing  to  adduce  further  facts  was 
unnecessary,  and  that  any  party  was 
entitled  to  a  decision  in  his  favor  as  a 
matter  of  law,  he  would  submit  a 
recommended  decision  to  the  Board 
following  the  procedure  set  forth  in 
proposed  §  509.27(c).  The  case  would 
then  proceed  as  set  out  in  proposed 
§§  509.29-32.  No  such  recommends tior 
to  the  Board  would  be  required  if  the 
Administrative  Law  Judge  determined 
that  no  party  was  entitled  to  summary 
disposition.  In  addition,  if  the 
Administrative  Law  Judge  determined 
that  a  party  was  entitled  to  judgment 
only  on  certain  claims  but  not  on  all 
claims  on  which  he  has  moved  for 
summary  disposition,  the  Administrative 
Law  Judge  would  not  be  required  to 
submit  a  recommended  decision  to  the 
Board  until  after  the  hearing  had  been 
concluded.  Instead,  he  could  issue  a 
prehearing  order  that  the  matters  upon 
which  the  party  was  entitled  to 
judgment  would  not  need  to  be 
addressed  at  the  hearing.  Following  the 
hearing,  he  would  incorporate  his 
findings  of  fact  and  conclusions  of  law 
on  the  claims  summarily  disposed  of 
into  his  recommended  decision  to  the 
Board.  Alternatively,  the  Administative 
Law  Judge  could  find  that  an  order 
should  be  entered  based  on  the  presence 
of  all  of  the  necessary  statutory 
elements  regarding  certain  transactions 
or  occurrences  only,  while  not 
necessarily  making  a  similar  finding 

*  See,  e.g.,  7  CFR  10.91  (Commodity  Futures 
Trading  Commission);  16  CFR  3.24  (Federal  Trade 
Commission). 
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with  respect  to  other  transactions  or 
occurences  alleged  in  a  notice.  Thus,  for 
example,  in  a  removal/prohibition 
proceeding,  the  Office  of  Enforcement 
may  move  for  summary  disposition 
based  on  allegations  concerning  two 
loan  transactions.  If  the  Administrative 
Law  Judge  found  that  one,  but  not  both, 
of  the  transactions  contained  no  dispute 
as  to  the  material  facts  and  that  all  of 
the  elements  required  under  the  NHA  or 
the  HOLA  to  support  a  removal/ 
prohibition  order  were  presnet,  he  could 
recommend  to  the  Board  that  a  removal/ 
prohibition  order  be  issued  based  on 
that  transaction,  thereby  obviating  the 
need  for  a  fact  finding  hearing  on  either 
transaction. 

In  moving  for  or  opposing  summary 
disposition,  a  party  would  not  be 
permitted  to  rely  on  mere  allegations, 
but  would  be  required  to  submit 
documentary  evidence,  stipulations, 
admissions  in  pleadings,  and/or 
deposition  testimony  in  support  of  his 
contention. 

The  Board  is  proposing  this  procedure 
in  order  to  provide  a  mechanism  for 
further  shortening  and  streamlining  of 
proceedings,  thereby  saving  the  parties, 
the  Board,  and  its  staff  considerable 
time  and  expense.  The  Board  wishes  to 
emphasize  that  the  proposed  summary 
disposition  procedure  is  not  intended  to 
deprive  any  respondent  of  the 
opportimity  to  appear  before  the 
Administrative  Law  Judge  to  present  its 
case.  Rather,  the  Board  is  proposing  a 
mechanism  whereby  a  “fact  trial”  may 
be  dispensed  with,  and  written 
submissions  and/or  an  oral  argument  on 
the  law  substituted,  where  there  are  no 
disputed  material  facts.  The  Board  does 
not  believe  that  such  a  procedure  would 
deprive  a  respondent  of  any  “hearing” 
to  which  he  is  entitled  under  the  HOLA, 
the  NHA  or  any  of  the  Board’s  other 
enabling  statutes.  Instead,  it  would 
merely  provide  that  the  hearing  could 
take  a  different  form;  instead  of  a 
lengthy  “trial”  to  determine  the  facts, 
the  hearing  could  consist  of  oral 
argument  and/or  legal  briefing  as  to  the 
proper  application  of  relevant  legal 
principles  of  the  uncontested  facts. 
Comments  are  solicited  on  whether  the 
Board  should  adopt  such  a  procedure 
and  what  additional  or  alternative 
provisions  it  should  contain  if  adopted. 

14.  Oral  Argument  Before  the  Board 

Proposed  §  509.30  would  revise 
current  §  509.14  concerning  oral 
argument  before  the  Board  on  the 
recommended  decision  of  the 
Administrative  I,aw  Judge  and  the 
findings  of  fact  and  conclusions  of  law 
upon  which  the  recommended  decision 
was  based  The  principal  change  from 


the  current  provision  would  be  to 
require  that  any  party  requesting  oral 
argument  before  the  Board  show  good 
cause  as  to  why  oral  argument  was 
necessary,  including  the  reasons  that 
any  argiunent  proposed  to  be  presented 
orally  was  not,  or  could  be,  adequately 
presented  in  writing. 

15.  Decision  of  the  Board 

Proposed  §  509.32  would  add  a 
provision  to  the  present  §  509.16, 
regarding  the  decision  of  the  Board, 
providing  that  employees  of  the  Board 
who  have  not  engaged  in  any  way  in  the 
performance  of  investigatory  or 
adjudicatory  functions  in  connection 
with  a  proceeding  may,  pursuant  to 
delegated  authority,  advise  and  assist 
the  Board  in  its  consideration  of  that 
proceeding.  This  provision  is  intended  to 
apply  to  those  situations  in  which 
matters  must  be  decided  by  the  Board 
itself,  rather  than  the  Administrative 
Law  Judge  hearing  the  case.  Included  in 
this  category  would  be  motions 
submitted  to  the  Board  prior  to  the 
appointment  of  the  Administrative  Law 
Judge,  motions  to  dismiss  a  proceeding 
(which  only  the  Board  may  decide),  and 
the  final  decision  of  the  Board  following 
the  Administrative  Law  Judge’s 
recommended  decision. 

B.  Subpart  B:  Assessment  of  Civil 
Money  Penalties 

A  new  Subpart  B  would  set  forth 
specific  procedures  for  proceedings  to 
determine  whether  and  to  what  extent 
civil  money  penalties  should  be 
assessed  against  insured  institutions, 
affiliates,  service  corporations,  savings 
and  loan  holding  companies, 
subsidiaries  thereof,  and/or  related 
officials  who  have  violated  final  cease- 
and-desist  orders  or  any  provision  of  the 
Holding  Company  Act  or  regulations 
promulgated  thereunder.  These 
provisions,  as  well  as  the  provisions  of 
Subpart  A,  would  apply  to  such 
proceedings. 

Proceedings  to  assess  civil  money 
penalties  would  commence  with  the 
issuance  of  a  notice  of  assessment  of 
civil  money  penalty.  The  notice  would 
contain  a  statement  of  the  facts 
constituting  the  grounds  for  the 
assessment  of  the  penalty,  the  amount  of 
the  penalty,  the  date  by  which  the 
penalty  is  to  be  paid,  and  a  statement 
informing  the  party  being  assessed  the 
penalty  of  its  right  to  request  a  hearing 
to  contest  the  assessment  of  the  penalty 
within  10  days  after  service  of  the 
notice.  A  party  requesting  a  hearing 
would  also  be  required  to  file  an  answer 
as  prescribed  in  proposed  §  509.14 
within  20  days  of  service  of  the  notice  of 
assessment.  Upon  receipt  of  a  request 


for  a  hearing,  the  Board  would  notify  the 
party  afforded  the  hearing  of  the  time 
and  place  for  the  hearing.  The  hearing 
would  be  scheduled  at  least  30  days  but 
not  more  than  60  days  following  the 
service  of  the  notice  of  hearing.  The 
hearing  would  be  conducted  in 
accordance  with  the  procedural 
provisions  of  Supart  A.  A  party 
requesting  a  hearing  would  not  be 
required  to  pay  the  penalty  until  after 
the  hearing  had  been  conducted. 

Following  the  hearing  (or  in  the  event 
that  the  party  being  assessed  consents 
to  the  assessment  of  the  penalty), 
payment  of  the  penalty  would  be  made 
as  provided  in  proposed  §  509.38.  In 
determining  the  amount  of  the  penalty  to 
be  assessed,  the  Board  will  consider  the 
financial  strength  and  good  faith  of  the 
person  or  entity  being  assessed,  the 
seriousness  of  the  violation,  any 
previous  violations,  and  any  other 
matters  that  the  interests  of  justice  may 
require. 

II.  Proposed  Revisions  to  Part  512 

The  Board  is  also  proposing  several 
technical  changes  to  Part  512,  its  Rules 
for  Investigative  Proceedings  and 
Formal  Examination  Proceedings.  These 
proposed  revisions  are  summarized 
below. 

The  definition  of  “formal  examination 
proceeding”  contained  in  §  512.2(c) 
would  be  revised  to  reflect  the 
clarification  of  the  Board’s  authority 
provided  by  the  Competitive  Equality 
Banking  Act  of  1987,  Pub.  L  No.  100-86, 
101  Stat.  552,  to  conduct  investigations 
of  persons  seeking  to  acquire  control  of 
insured  institutions  pursuant  to  the 
Control  Act,  and  to  utilize  its  formal 
examination  authority  in  doing  so,  as 
well  as  investigating  other  possible 
violations  of  the  Control  Act. 

Section  512.3  would  be  amended  to 
state  simply  that  all  materials  gathered 
during  the  course  of  any  formal 
examination  proceeding  or  investigative 
proceeding  are  confidential.  This  is 
simply  a  grammatical  change  and  the 
Board  does  not  intend  any  substantive 
departure  from  its  current  practice  in 
this  area. 

Section  512.4  would  be  revised  to 
provide  that  the  Director  or  any  Deputy 
Director  of  the  Office  of  Enforcement 
would  be  authorized  to  approve  the 
release  of  transcripts  of  a  witness’  own 
testimony  to  that  witness.  Currently,  the 
regulation  provides  that  this 
authorization  may  be  given  only  by  the 
Board;  in  practice,  however,  the  Director 
of  the  Office  of  Enforcement  performs 
this  fimction  pursuant  to  a  delegation  of 
authority  from  the  Board.  Tne  proposed 
amendment  would  simply  codify  the 
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agency’s  present  practice  and  reduce  the 
number  of  routine  matters  with  which 
the  Board  must  deal. 

Section  512.5  would  be  amended  in 
three  respects.  Paragraph  (b)(1)  would 
be  amended  to  provide  that  an  attorney 
who  has  been  suspended  or  debarred 
from  practice  by  the  highest  court  of  any 
state,  commonwealth,  territory, 
possession  or  the  District  of  Columbia, 
or  by  the  Board  in  accordance  with  Part 
513  would  be  precluded  from 
representing  witnesses  before  the  Board 
in  investigative  and  formal  examination 
proceedings  (currently  the  only  basis  for 
such  preclusion  under  §  512.5  is 
suspension  or  debarment  by  the  Board 
pursuant  to  Part  513).  Additionally, 
paragraph  (b)(2)  would  be  amended  to 
make  it  clear  that  only  the  attorney 
actually  personally  representing  a 
witness  (as  distinguished  from  attorneys 
for  the  institutions  that  are  the  subjects 
of  investigative  or  formal  examination 
proceedings  or  for  other  witnesses  or 
interested  persons)  may  accompany  that 
witness  during  the  taking  of  that 
witness’  testimony.  Again,  this  is  the 
practice  that  has  been  followed  by  the 
Board  for  many  years  in  this  area,  and 
the  proposed  amendment  would  be  of  a 
clarifying  nature  only. 

Section  512.5(c)  would  be  deleted. 
Currently,  this  paragraph  provides  that 
in  a  public  investigative  proceeding 
conducted  under  ^e  Holding  Company 
Act,  if  the  record  contains  allegations  of 
wrongdoing  by  any  individual,  the 
person  has  the  right  to  appear  on  the 
record  and  to  cross-examine  witnesses 
and  produce  rebuttal  testimony  and 
documentary  evidence.  The  Board  is 
considering  deleting  this  provision  for  a 
number  of  reasons.  First,  in  the  nearly  20 
years  that  the  rule  has  been  in 
existence,  the  Board  has  no  record  of  its 
ever  having  conducted  a  “public 
investigative  proceeding.”  Second,  the 
whole  notion  of  cross-examination  and 
the  presentation  of  “rebuttal”  testimony 
and  documentary  evidence  is 
inconsistent  with  the  function  of  an 
investigation:  the  purpose  of  an 
investigative  proceeding  is  to  develop 
facts  in  order  to  determine  whether 
violations  of  laws,  rules,  or  regulations 
have  occurred  and  whether  an  insured 
institution  and  individuals  therein  have 
engaged  in  unsafe  or  unsound  practices 
with  respect  to  the  institution.  It  does 
not,  however,  determine  rights  or  result 
in  the  issuance  of  orders.  Permitting 
individuals  to  present  “rebuttal” 
evidence  during  the  course  of  an 
investigation  fundamentally  alters  the 
nature  of  the  proceeding  by  converting 
the  investigation  into  a  trial.  This,  in 
turn,  can  result  in  substantial  delays 


with  little  or  no  beneHt  to  the  decision 
making  process.  In  fact,  the  FDIC, 
having  experienced  precisely  these  sorts 
of  pointless  delays  and  arguments  in 
connection  with  its  own  investigations, 
recently  proposed  the  deletion  of  its 
own  analogous  provision,  12  CFR 
308.51(d).  See  53  FR  5392,  5401  (Feb.  24, 
1988).  In  the  preamble  to  its  proposal, 
the  n}lC  observed  that  rather  than 
producing  useful  rebuttal  information, 

§  308.51(d)  had  proven  confusing  and 
unworkable.  Id.  Accordingly,  the  FDIC 
proposed  that  the  provision  be  deleted. 
Of  course,  the  proposed  deletion  of 
§  512.5(c)  does  not  preclude  designated 
representatives  conducting 
investigations  and  formal  examinations 
from  using  their  discretion  to  seek  out 
evidence  or  testimony  rebutting  or 
otherwise  relating  to  any  apparent 
wrongdoing.  Likewise,  no  individual  is 
ever  precluded  from  providing 
information  relevant  to  an  investigation 
or  an  explanation  of  his  actions  to  the 
Board  staff  if  he  believes  that 
circumstances  so  require. 

Section  512.7,  relating  to  the  service  of 
subpoenas,  would  be  amended  to  add  a 
provision  that  would  permit  service  by 
an  express  delivery  service  and  would 
remove  any  language  implying  that  a 
subpoena  could  be  issued  at  the 
instance  of  anyone  other  than  the  Board 
ofncials(s)  conducting  the  investigative 
or  formal  examination  proceedings.^  In 
this  regard,  new  paragraph  (a)  would 
remove  the  reference  to  the  tender  of 
fees  and  mileage  at  the  time  a  subpoena 
is  served,  and  a  new,  separate 
paragraph  (d)  would  provide  simply  that 
witnesses  summoned  to  appear  in  any 
investigative  or  formal  examination 
proceeding  would  be  paid  the  same  fees 
and  mileage  paid  to  witnesses  in  United 
States  district  courts.  Paragraph  (b) 
would  be  revised  to  provide  that  all 
motions  to  quash  subponeas  issued  in 
any  investigative  or  formal  examination 
proceeding  must  be  addressed  to  and 
decided  by  the  Director  or  any  Deputy 
Director  of  the  Office  of  Enforcement. 
Finally,  paragraph  (c)  would  be 
amended  to  provide  that  foreign 
nationals  are  subject  to  service  of 
subpoenas  if  service  is  made  upon  a 
duly  authorized  agent  of  that  person 
located  in  the  United  States.  Again,  this 
proposed  revision  comports  with  the 
Board’s  current  interpretation  and 
practice  on  this  issue  and  does  not 
represent  a  substantive  change. 


*  The  present  version  of  $  512.7  implies  that  a 
subpoena  may  be  issued  by  and  served  at  the 
instance  of  a  person  calling  "rebuttal”  witnesses 
pursuant  to  §  512.5(c).  However,  in  view  of  the 
proposal  that  §  S12.5(c)  be  deleted,  any  such 
implication  would  be  unnecessary  and 
inappropriate. 


Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Reasons,  objectives  and  legal  bases 
underlying  the  proposed  rules.  These 
elements  are  incorporated  above  in 
SUPPLEMENTARY  INFORMATION. 

2.  Small  institutions  to  which  the 
proposed  rules  would  apply.  The 
proposed  Rules  of  Practice  and 
Procedure  and  Rules  for  Investigative 
Proceedings  and  Formal  Examination 
Proceedings  would  apply  equally  to  all 
insured  institutions. 

3.  Impact  of  the  proposed  rules  on 
small  institutions.  The  rule  would 
impose  no  new  recordkeeping 
requirements  or  other  additional 
administrative  burden  on  any  insured 
institution. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  proposal. 

5.  Alternatives  to  the  proposed  rules. 
The  Board  is  not  aware  of  any 
alternatives  that  would  be  less 
burdensome  than  the  proposal  in 
addressing  the  concerns  expressed  in 
the  SUPPLEMENTARY  INFORMATION  set 
forth  above.  The  Board  has,  however, 
specifically  requested  comments 
regarding  such  alternatives. 

List  of  Subjects  in  12  CFR  Parts  509  and 
512 

Administrative  practice  and 
procedure.  Investigations. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Parts  509  and  512, 
Subchapter  A,  Chapter  V,  Title  12  Code 
of  Federal  Regulations,  as  set  forth 
below. 

SUBCHAPTER  A— GENERAL 

1.  Amend  Subchapter  A  by  revising 
Part  509  to  read  as  follows: 

PART  509--RULES  OF  PRACTICE  AND 
PROCEDURE  IN  ADJUDICATORY 
PROCEEDINGS 

Subpart  A— General 

Sec. 

509.1  Scope  of  regulations. 

509.2  Definitions. 

509.3  Appointment  of  Administrative  Law 
Judge. 

509.4  Authority  of  the  Administrative  Law 
Judge. 

509.5  Appearance  and  practice  in  an 
adjudicatory  proceeding. 

509.6  Good  faith  certification. 

509.7  Ex  parte  communications. 

509.8  Maintenance  of  the  record. 

509.9  Service. 

509.10  Filing  of  papers. 
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509.11  Formal  requirements  as  to  papers 
filed. 

509.12  Computing  time. 

509.13  Notice. 

509.14  Answer. 

509.15  Amending  pleadings. 

509.16  Consolidation  and  severance  of 
proceedings. 

509.17  Motions. 

509.18  Interlocutory  review. 

509.19  Prehearing  conference  and  exchange 
of  information. 

509.20  Opportunity  for  informal  settlement. 

509.21  Stipulations. 

509.22  Subpoenas  for  documentary  or 
physical  evidence  or  for  witness 
attendance. 

509.23  Depositions. 

509.24  Conduct  of  hearings. 

509.25  Private  and  public  hearings. 

509.26  Summary  disposition. 

509.27  Proposed  findings  of  fact  and 
conclusions  of  law  and  recommended 
decision. 

50P  28  Briefs. 

509.29  Exceptions. 

509.30  Oral  argument  before  the  Board. 

509.31  Notice  of  submission  to  the  Board. 

509.32  Decision  of  the  Board. 

Subpan  B— Assessment  of  Civil  Money 
Penalties 

509.33  Scope. 

509.34  Notice  of  assessment;  request  for 
hearing;  answer. 

509.35  Notice  of  hearing. 

509.36  Assessment  orders. 

509.37  Payment  of  civil  penalty. 

509.38  Relevant  consMerations. 

Authority:  Sec.  17, 47  Stat.  736,  as 

amended.  12  U.S.C.  1437;  sec.  5, 48  Stat.  132. 
as  amended.  12  U.S.C.  1464;  secs.  402. 403. 

407.  48  Stat.  1256. 1257, 1260,  as  amended,  12 
U.S.C.  1725. 1726. 1730;  sec.  408. 82  Stat.  5,  as 
amended  12  U.S.C.  1730a;  sec.  12, 48  Stat.  892, 
as  amended,  15  U.S.C.  787;  Reorg.  Plan  No.  3 
of  1947;  3  CFR.  1943-1948  Comp. 

Subpart  A— General 

§  509.1  Scope  of  regulations. 

This  part  prescribes  rules  of  practice 
and  procedure  applicable  to 
adjudicatory  proceedings  as  to  which 
hearings  are  provided  by  the  following 
statutory  provisions: 

(a)  Hearings  under  section  6[i)  of  the 
Federal  Home  Loan  Bank  Act,  as 
amended,  12  U.S.C.  1426(i),  to  determine 
whether  cause  exists  for  the  removal  of 
any  member  of  a  Federal  Home  Loan 
Bank  from  membership  or  for  depriving 
any  non-member  borrower  of  the 
privilege  of  obtaining  advances  from  a 
Federal  Home  Loan  Bank; 

(b)  Hearings  in  cease  and  desist 
proceedings  under  section  5(d)(2)  of  the 
Home  Owners’  Loan  Act  of  1933,  as 
amended,  12  U.S.C.  1464(d)(2)  (“HOLA”) 
and  section  407(e)  of  the  National 
Housing  Act,  as  amended,  12  U.S.C. 
1730(e)  (“NHA”): 

(c)  Hearings  under  section  5(d)(4)  of 
the  HOLA,  12,  U.S.C.  1464(d)(4),  and 


section  407(g)  of  the  NHA,  12  U.S.C. 
1730(g),  to  determine  whether  a  director, 
ofHcer,  or  other  person  should  be 
removed  from  office  and/or  prohibited 
from  further  participation  in  the  conduct 
of  the  affairs  of  an  insured  institution; 

(d)  Hearings  under  section  407(b)  of 
the  NHA,  12  U.S.C.  1730(b),  to  determine 
whether  cause  exists  for  the  termination 
of  the  insured  status  of  any  institution 
the  accounts  of  which  are  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation; 

(e)  Hearings  under  section  408(a)(2)(D) 
of  the  NHA,  12  U.S.C.  1730a(a)(2j(D)  to 
determine  whether  any  person  directly 
or  indirectly  exercises  a  controlling 
influence  over  the  management  or 
policies  of  an  insured  institution  or  any 
other  company; 

(f)  Hearings  under  section  407(k)(3)  of 
the  NHA,  12  U.S.C.  1730(k)(3),  section 
408(j)(4)(C)  of  the  NHA.  12  U.S.C. 
1730a(j)(4)(C),  and  section  5(d)(8)(B)  of 
the  HOLA.  12  U.S.C.  1464(d)(8)(B).  to 
determine  whether  and/or  to  what 
extent  civil  penalties  should  be  assessed 
against  institutions,  affiliates,  service 
corporations,  savings  and  loan  holding 
companies,  subsidiaries  thereof  and/or 
related  officials  in  violation  of  any  order 
issued  under  the  Board’s  cease-and- 
desist  authority  or  any  provision  of 
section  408  of  the  NHA,  12  U.S.C.  1730a, 
or  any  regulation  (see  Parts  583  and  584 
of  Subchapter  F  of  this  chapter)  or  order 
issued  pursuant  thereto;  and 

(g)  Hearings  under  section 
408(h)(5)(A)  of  the  NHA,  12  U.S.C. 
1730a(h)(5)(A),  to  determine  whether  to 
terminate  certain  activities  by  savings 
and  loan  holding  companies  or  to 
terminate  ownership  or  control  of  a 
noninsured  savings  and  loan  holding 
company  subsidiary; 

(h)  Hearings  under  section  407(q)(4)  of 
the  NHA.  12  U.S.C.  1730(q)(4).  to 
determine  whether  the  Federal  Savings 
and  Loan  Insurance  Corporation  should 
issue  an  order  to  approve  or  disapprove 
a  person’s  proposed  acquisition  of  an 
insured  institution  and/or  savings  and 
Iona  holding  company; 

(i)  Hearings  imder  section  15(c)(4)  of 
the  Securities  Exchange  Act  of  1934, 15 
U.S.C.  780(c)(4)  (the  "Exchange  Act”),  to 
determine  whether  any  institution  or 
person  subject  to  the  jurisdiction  of  the 
Board  pursuant  to  section  12(i)  of  the 
Exchange  Act,  15  U.S.C.  787(i),  has  failed 
to  comply  with  the  provisions  of  section 
12, 13. 14(a),  14(c).  14(d),  or  14(f)  of  the 
Exchange  Act. 

§  509.2  Definitions. 

As  used  in  this  part: 

(a)  The  term  “adjudicatory 
proceeding”  means  a  proceeding 
conducted  under  this  part  and  leading  to 


the  formulation  of  a  Hnal  order  other 
than  a  regulation. 

(b)  The  term  “institution”  means  a 
Federally-chartered  association  within 
the  meaning  of  section  2(d)  of  the 
HOLA,  12  U.S.C.  1464(d),  an  institution 
whose  accounts  are  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation  (“insured  institution”) 
within  the  meaning  of  section  401(a)  of 
the  NHA,  12  U.S.C.  1730(a),  a  service 
corporation  subsidiary  of  an  insured 
institution,  a  savings  and  loan  holding 
company  within  the  meaning  of  section 
408(a)(1)(D)  of  the  NHA.  12  U.S.C. 
1730a(a)(l)(D),  and  a  subsidiary  of  a 
savings  and  loan  holding  company 
within  the  meaning  of  section 
408(a)(1)(H)  of  the  NHA,  12  U.S.C. 
1730a(a)(l)(H). 

(c)  The  term  “Board”  means  the 
Federal  Home  Loan  Bank  Board  or. 
where  appropriate,  the  Federal  Savings 
and  Loan  Insurance  Corporation. 

(d)  The  term  “Secretariat”  means  the 
Office  of  the  Secretary  to  the  Federal 
Home  Loan  Bank  Board,  including  any 
Acting  or  Assistant  Secretary  to  the 
Board. 

(e)  The  term  “Administrative  Law 
Judge”  means  an  administrative  law 
judge  appointed  under  section  3105  or 
detailed  to  the  Board  pursuant  to  section 
3344  of  Title  5  of  the  United  States  Code 
to  preside  at  a  hearing  conducted  under 
this  part.  As  used  in  this  part,  the  term 
also  shall  refer  to  the  Board  or  any 
person  to  whom  the  Board  has  delegated 
authority  to  act  when  an  Administrative 
Law  Judige  has  not  been  appointed  or  is 
unavailable. 

(f)  The  term  “party”  means  an 
institution  or  person  named  as  a 
respondent  in  any  adjudicatory 
proceeding.  The  Office  of  Enforcement 
of  the  Board  also  is  deemed  to  be  a 
party  to  all  proceedings  under  this  part. 

(g)  The  term  “Respondent”  means  any 
institution  or  person  against  whom  the 
Board  seeks  relief  in  the  notice 
commencing  the  adjudicatory 
proceeding. 

(h)  The  term  “notice”  means  the 
notice  that  commences  the  adjudicatory 
proceeding,  is  served  upon  the 
Respondent  by  the  Board  and  designates 
a  date,  time,  and  place  for  the  hearing  to 
be  conducted  in  connection  with  the 
allegations  in  the  notice. 

(i)  Any  use  of  a  masculine,  feminine, 
or  neuter  gender  shall  be  deemed  to 
encompass  whichever  usage  would  be 
appropriate  under  the  circumstances. 

§  509.3  Appointment  of  Administrative 
Law  Judge. 

(a)  Appointment  Unless  otherwise 
directed  by  the  Board,  all  hearings  under 
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this  part  shall  be  conducted  by  an* 
Administrative  Law  Judge  appointed  by 
the  United  States  Office  of  Personnel 
Management. 

(b)  Procedures.  (1)  Following  the 
issuance  and  service  of  a  notice,  the 
Board  or  any  person  designated  by  the 
Board  shall  promptly  request  the 
appointment  of  an  Administrative  Law 
Ju^e  to  conduct  the  proceeding. 

(2J  Upon  notiflcation  that  an 
Administrative  Law  Judge  has  been 
appointed,  the  Board  or  any  person 
designated  by  the  Board  shall  advise  the 
parties  in  writing  of  such  appointment. 

(3]  If  for  any  reason  the  designated 
Administrative  Law  Judge  is  unable  to 
conduct  or  complete  the  proceeding  fbr 
which  he  was  appointed,  a  successor 
Administrative  Law  Judge  shall  be 
requested  and  appointed. 

§  509.4  Authority  of  tho  - Administrative 
Law  Judge. 

All  hearings  governed  by  this  part 
shall  be  connoted  in  accordance  with 
the  provisions  of  Chapter  5  of  Title  5  of 
the  United  States  Code.  The 
Administrative  Law  Judge  designated 
pursuant  to  this  part  to  preside  at  any 
such  healing  shall  be  in  charge  of  the 
hearing,  and  shall  have  the  duty  to 
conduct  it  in  a  fair  and  impartial  manner 
and  to  take  all' action  to  avoid 
unnecessary  delay  in  the  disposition  of 
the  proceedingi  Such  Administrative 
Law  Judgp  shs^  have:  all  powers 
necessary  to  that  end,  including  the 
following  powers: 

(aj  To  administer  oaths  and 
affirmations; 

(b)  To  issue  subpoenas  and  subpoenas 
duces  tecum,  as  authorized  by  this  part, 
and  to  revoke,  quash;  or  modify  any 
such  subpoena;. 

(c)  To  receive  relevant’ evidence  and 
to  rule  upon  the  admission  of  evidence 
and  offers  of  prooh 

(d)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  part; 

(e)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(f)  To  hold  conferences  for  the 
settlement  or  simplification  of  issues  or 
for  any  proper  purpose:  and 

(g)  As  justice  may  require,  to  consider 
and  rule  upon  all  procedural  and  other 
motions  appropriate: in  an>  adversarial 
proceeding,  except  that  only  the  Board 
shall  have  the  power  to  decide  any 
motion  to  dismiss  the  proceeding  or 
other  motion  that  results  in  final 
determination  of  the  merits  of  the 
proceeding. 

Without  limitation  on  the  foregoing,  the 
Administrative  Law  Judge  shall;  subject 
to  the  provisions  of  diis  part,  have  all 


the  authority  of  section  556(c]  of  Title  5 
of  the  United  States  Code. 

§S09L5  Appearance  and  practtce  tn  an 
adjudicatory  praceedkig. 

(a)  Appearance  before  the  Board. — (T) 
By  nan-attorneys.  An  individual  may 
appear  on  his  own  behalf;  an  authorized 
member  of  a  partnership  may  represent 
the  partnership;  a  bona  fide  and  duly 
authorized  officer  of  a  corporation,  trust 
or  association  may  represent  the 
corporation,  trust  or  association;  and  an 
officer  or  employee  of  any  governmental' 
unit,  agency  or  authority  may  represent 
that  unit  agency  or  authority  before  the 
Board  (including  representation  before 
the  Administrativa  Law  Judge  appointed 
to  conduct  the  proceeding),  unless  such 
individual,  partner,  officer,  or  employee 
has  been  suspended  or  debarred*  fiom 
practice  in  accordance  with  the 
provisions  of  Part  513  of  this  subchapter 
or  excluded  or  suspended  ftvm  the 
proceeding  pursuant  to  paragraph  (c)  of 
this  section. 

(2)  By  attorneys.  Any  person  who  is  a 
member  in  good  standing  of  the  bar  of 
the  highest  court  of  any  State, 
possession,  territory.  Commonwealth,  or 
the*  District  of  Columbia  and'  who  has 
not  been  suspended  or  debarred  from 
practice  by  the  bar  of  any  such  political 
entity  or  before  the  Board  in  accordance 
with  the  provisions  of  Part5t3'<of  diis 
subchapter,  and  has  not  excluded  or 
suspended  from  a  particular  proceeding 
in  accordance  with  paragraph  (c)  of  this 
section  may  represent  parties  or  other 
persons  in  such  adjudicatory 
proceeding.  An  attorney  representing  a 
party  in  an  adjudicatory  proceeding 
shall  file  a  notice  of  appearance  with  the 
Secretariat,  containing  a  written' 
declaration  that  he  is  currently  qualified 
to  practice  before  die  Board‘ae  provided 
by  this  paragraph  (a)(2)  and  is 
authorized  to  represent  the  particular 
party  on  whose  behalf  he  acts. 

(b)  Conflict  of  interest  in 
representatiom  Aa  individual  shall  not 
represent  another  person  in  an' 
adjudicatory  proceeding  if  it  reasonably 
appears  that  such  representation  may  be 
affected  by  that  individual's 
responsibilities  to  a- third  person,  or  by 
the  individual’s  own  interests.  The 
Administrative  Law  Judge  may  tak« 
corrective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the  issuance 
of  an  order  disqualifying  an  individual 
from  appearing  in  a  representative 
capacity  for  the  duration  of  the 
proceeding. 

(c)  Sanctions.  Dilatory,  obstructionist, 
egregious,  contemptuous  or 
contumacious  conduct  at  any  phase  of 
any  adjudicatory  proceeding  under  this 


part,  as  determined  in  the  sole 
discretion  of  the  Administrative  Law 
Judge,  may  be  grounds  for  exclusion 
therefrom  and  suspension  for  the 
duration  of  the  proceeding  and  may  be 
grounds  for  suspension  or  debarment 
pursuant  to  Part  513  of  this  subchapter. 

(d)  Representatives  of  nonparties.  A 
nonparty  who  is  requiied  or  requested 
to  testify  at  a  prehearing  deposition 
pursuant  to  §  509.23  may  be  represented 
by  any  person  qualified  to  represent  a 
party  before  the  Board.  Anyone 
representing  a  nonparty  in  such  a 
situation  need  not  file  a  notice  of 
appearance  unlesa  expressly  ordered  to 
do  so  by  the  Administrative  Law  Judge, 
but  may  be  required  by  the 
Administrative  Law  Judge  or  any  party 
to  state  on  the  record  or  in  writing  the 
information  required  in  a  notice  of 
appearance.  No  attorney  or  other 
representative  who  refuses  to  provide 
such  information  shall  be  permitted  to> 
represent  any  person  in  the:  proceeding. 

§  509.6  Good  faith  certification. 

(a)  General  requirement.  After  the 
issuance  of  the  notice,  every,  subsequent 
written  presentation  by  a  party 
represented  by  an  attorney  shall  be 
signed  by  at  least  one  attorney  of  record 
in  that  attorney's  individual  name  and 
shall  state  the  attorney's  business 
addresss  and.  telephone  number.  A  party 
who  is  not  represented' by  an  attorney 
shall  sign  his  presentetion  and  shall' 
include  his  address  and  telephone 
number. 

{fi]  Effect  of  signature.  (1)  The 
signature  of  an  attorney  or  party 
constitutes  a  certification  by  the  signer 
that  the  attorney  or  party  has.  read  the 
presentation;  that  to  the  best  of  his 
knowledge,  information,  and  belief 
formed  after  reasonable  inquiry,  the 
presentation  is  well  groimdedin  fact 
and  is  warranted  by  existing  law  or  a 
good  faith  ailment  for  the  extension, 
modification,  or  reversal  of  existing  law; 
and  that  it  is  not  interposed  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unneccessary  delay  or  needless 
increase  in  the  cost  of  litigation. 

(2)  If  a  presentation  is  not  signed,  it 
shall  be  stricken  unless  it  is  signed 
promptly  after  the  omission  is  called  to 
the  attention  of  the  pleader  or  movant. 

(c)  Effect  of  making  oral  motion  or 
argument.  The  act  of  making  any  oral 
motion  or  oral' argument  by  any  attorney 
or  party  constitutes  a  certification  by 
that  attorney  or  party  to  the  best  of  his 
knowledge,  information,  and  belief 
formed  after  reasonable  inquiry,  his 
statements  are  well  grounded  in  fact 
and  are  warranted  by  existing  law.  or  a 
good  faith  argument  for  the  extension. 
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modincation,  or  reversal  of  existing  law 
and  are  not  interposed  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 

(d)  Sanctions  for  violation.  If  a 
presentation  is  made  in  violation  of  this 
section,  the  Administrative  Law  Judge 
may,  on  motion  of  any  party  or  on  his 
own  motion,  impose  upon  the  attorney, 
represented  party,  or  both,  any 
appropriate  sanction  authorized  by  this 
part. 

§  509.7  Ex  parte  communications. 

(a)  Definition.  “Ex  parte 
commimication”  means  any  material 
oral  or  written  communication 
concerning  the  merits  of  an  adjudicatory 
proceeding,  which  takes  place  between 
a  party,  his  counsel,  or  another  person 
interested  in  the  proceeding  and  the 
Administrative  Law  Judge  handling  that 
proceeding,  the  Board,  any  member  of 
the  Board,  or  any  person  who  may 
reasonably  be  expected  to  be  involved 
in  assisting  or  advising  the  Board  with 
respect  to  the  preparation  of  a  decision 
wiA  respect  to  that  proceeding  and 
which  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  served,  or,  in  the  event  that  the 
individual  responsible  for  the 
communication  learns  that  a  notice  has 
been  approved  by  the  Board,  from  the 
date  that  information  is  acquired  until 
the  date  the  Board  serves  its  final 
decision  pursuant  to  §  509.32,  no  person, 
including  any  person  involved  in  the 
decisional  process  concerning  the 
proceeding,  shall  knowingly  make  or 
cause  to  be  made  an  ex  parte 
communication  concerning  the  merits  of 
the  proceeding. 

(c)  Communications  involving  the 
Administrative  Law  Judge. 

(1)  The  Administrative  Law  Judge 
shall  not  consult  anyone  within  the 
Board  on  the  merits  of  an  adjudicatory 
proceeding,  except  upon  notice  and 
opportunity  for  all  parties  to  participate 
in  such  consultation.  This  section  shall 
not  be  construed  as  prohibiting  the 
Administrative  Law  Judge  from 
consulting  with  employees  or  agents  of 
the  Board  concerning  procedural 
matters. 

(2)  The  Administrative  Law  Judge 
shall  not  be  responsible  to,  or  subject  to 
the  supervision  or  direction  of,  any 
offrcer,  employee,  or  agent  of  the  Board 
engaged  in  the  performance  of 
investigatory  or  adjudicatory  functions. 

(d)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  the 
Administrative  Law  Judge,  the  Board, 


any  member  of  the  Board,  or  other 
person  identifred  in  paragraph 
(a)  of  this  section,  that  person 
shall  cause  all  such  written 
communications  (or,  if  the 
communication  is  oral,  a  memorandum 
stating  the  substance  of  the 
communication]  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  other  parties  to  the 
proceeding  shall  have  an  opportunity, 
within  10  days  of  receipt  of  service  of 
the  ex  parte  communication,  to  file 
responses  thereto  and  to  recommend 
any  sanctions  that  they  believe  to  be 
appropriate  under  the  circumstances, 
liie  Administrative  Law  Judge  shall 
then  determine  whether  any  action 
should  be  taken  concerning  the  ex  parte 
communication  and,  if  so,  what  the 
action  should  be. 

(e)  Sanctions.  To  the  extent  consistent 
with  the  interests  of  justice  and  the 
policy  of  the  NHA,  the  HOLA,  and/or 
the  Federal  Home  Loan  Bank  Act, 
knowing  violation  of  this  section  may  be 
a  ground  for  a  decision  adverse  to  a 
party  who  violates  this  section,  or  may 
be  a  ground  for  suspension  or 
debarment  of  any  person  engaging  in 
such  conduct  under  the  procedures  set 
forth  in  §  509.5(c)  herein  or  in  Part  513  of 
this  subchapter. 

§  509.8  Maintenance  of  the  record. 

The  transcript  of  testimony  and 
exhibits,  together  with  all  papers  and 
requests  (including  motions, 
stipulations,  exceptions,  rulings, 
pleadings,  briefs,  and  other  materials 
filed  in  connection  with  the  proceeding) 
shall  constitute  the  exclusive  record  for 
decision  in  accordance  with  this  part 
The  Secretariat  shall  maintain  the 
official  record  of  all  papers  filed  in  each 
proceeding  under  this  part.  Upon 
appointment  of  the  Administrative  Law 
Judge,  the  Secretariat  shall  forward  to 
the  Administrative  Law  Judge  a  copy  of 
the  existing  record  of  the  proceeding. 

§  509.9  Service. 

(a)  By  the  Board.  All  documents  or 
papers  required  to  be  served  by  the 
Board  upon  any  party  afforded  a  hearing 
shall  be  served  by  the  Secretariat  unless 
some  other  person  shall  be  designated 
for  such  purpose  by  the  Board.  Such 
service,  except  for  service  on  counsel  for 
the  Office  of  Enforcement,  shall  be  made 
by  personal  service  or  by  registered 
mail,  addressed  to  the  last  Imown 
address  of  such  party,  or  on  the  attorney 
or  representative  of  record  of  such 
party,  provided  that  if  there  is  no 
attorney  or  representative  of  record, 
such  service  shall  be  made  upon  such 
party  at  the  last  known  address  of  such 
party.  Such  service  may  also  be  made  in 


such  other  manner  reasonably 
calculated  to  give  actual  notice  as  the 
Board  may  by  regulation  or  otherwise 
provide. 

(b)  By  the  parties.  Except  as 
otherwise  expressly  provided  in  this 
part,  all  documents  or  papers  filed  in  a 
proceeding  under  this  part  shall  be 
served  by  the  party  filing  the  same  upon 
the  attorneys  or  representatives  of 
record  of  aU  other  parties  to  the 
proceeding,  or,  if  any  party  is  not  so 
represented,  then  upon  such  party.  Such 
service  may  be  made  by  personal 
service  or  by  registered,  certified,  or 
regular  first-class  mail,  or  an  express 
deUvery  service  addressed  to  the  last 
known  address  of  such  parties,  or  their 
attorneys  or  representatives  of  record. 
Service  shall  be  deemed  to  have  been 
made  at  the  time  of  personal  service  or 
upon  deposit  in  the  United  States  mails 
of  a  properly  addressed  and  postage- 
paid  document,  or  upon  delivery  of  such 
document  to  an  express  delivery  service. 
All  such  documents  or  papers  shall 
include  a  certificate,  signed  by  the 
person  making  service  and  stating  that 
such  service  on  other  parties  has  been 
made,  and  indicating  the  date  and 
method  of  such  service. 

§  509.10  Rling  of  papers. 

(a)  Unless  otherwise  specifically 
provided  in  the  notice  or  by  the 
Administrative  Law  Judge,  an  original 
and  one  copy  of  all  documents  and 
papers  required  to  be  served  under  this 
part  shall  be  filed  with  the  Secretary, 
with  a  copy  to  the  Administrative  Law 
Judge  after  he  is  designated.  This  rule 
shall  not  apply  to  the  transcript  of 
testimony  and  exhibits  adduced  at  the 
hearing  or  to  proposed  exhibits 
submitted  in  advance  of  the  hearing 
pursuant  to  an  order  of  the 
Administrative  Law  Judge  pursuant  to 
§  509.21. 

(b)  All  material  required  to  be  filed 
with  the  Board  or  the  Secretariat  shall 
be  filed  with  the  Secretariat,  Federal 
Home  Loan  Bank  Board,  Washington, 
DC  20552.  Any  such  filing  with  the 
Secretariat  shall  be  made  at  the  time  of 
service  or  within  a  reasonable  time 
thereafter,  but  must  be  received  by  the 
Secretariat  in  Washington,  DC  within 
three  business  days  of  service  on  the 
other  parties. 

§  509.1 1  Formal  requirements  as  to 
papers  filed. 

(a)  Form.  All  papers  filed  imder  this 
part  shall  be  double  spaced  and  printed 
or  typewritten  on  8V&  by  11  inch  paper. 
All  copies  shall  be  clear  and  legible. 

(b)  Signature.  The  original  of  all 
papers  filed  by  a  party  shall  be  signed 
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by  such  party  or  by  the  duly  authorized 
agent  or  attorney  of  such  party  and  must 
show  the  address  of  the  signer.  Counsel 
for  the  Office  of  Enforcement  shall  sign 
the  original  of  all  papers  filed  by  that 
Office. 

(c)  Caption.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  the 
title  page,  the  name  of  the  Board  or 
FSLiC,  the  name  of  the  party  affiirded 
the  hearing,  the  number  of  the  resolution 
giving  notice  of  the  hearing,  and  the 
subject  matter  of  the  particular  paper. 

§  509.12  Computing  time. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  or  allowed  by 
this  part,  the  date  of  the  act,  event  or 
default  fiom  which  the  designated 
period  of  time  begins  to  run  is  not  to  be 
included.  The  last  day  so  computed 
shall  be  included,  unless  it  is  a 
Saturday,  Sunday,  or  federal  holiday,  in 
which  event  the  pmriod  shall  run  until’ 
the  end  of  the  next  day  which  is  neither 
a  Saturday,  Sunday  nor  such  federal 
holiday.  When  the  period  of  time 
prescribed  or  allowed  is  10  days  or  less, 
intermediate  Sahudays,  Sundays,  and 
such  fedm*al  holidays  shall  be  excluded 
in  the  computation. 

(b)  Service  by  mail.  Wh«iever  any 
party  has  the  right  or  is  required  to  do 
some  act  within  a  period  of  time 
prescribed  in  this  part  after  the  service 
upon  him  of  any  document  or  other 
paper  of  any  kind,  and'such  service  is 
made  by  mail,  three  days  shall  be  added 
to  the  prescribed  period;  provided, 
however,  that  if  an  overnight  mail 
service  is  used,  one  day  shall  be  added 
to  the  prescribed  period. 

(c)  Change  of  time  limits.  Except  as 
otherwise  provided  by  law,  the 
Administrative  Law  Judge  may,  at  the 
request  of  the  parties  or  sua  sponte, 
extend  the  time  limits  prescribed  by 
these  rules  or  by  any  notice  or  order 
issued  in  the  proceedings  for  good  cause 
shown.  Prior  to  the  appointment  of  an 
Administrative  Law  judge  and  after  the 
filing  of  a  recommended  decision 
pursuant  to  S  509t27(dJ,  the  Board  or  any 
person  designated  by  the  Board  may 
grant  such  extensions  for  good  cause 
shown. 

§509.13  Notice. 

Whenever  a  hearing  is  ordered  by  the 
Board  in  any  proceeding  provided  for  in 
this  part,  a  notice  shall  be  served  by  the 
Secretariat,  or  other  person  designated 
for  such  piupose  by  the  Board,  upon  the 
party  or  parties  afforded  the  hearing. 
Such  notice  shall  state  the  time,  place’, 
and  nature  of  the  hearing,  the  legal 
authority  and  jurisdiction  under  which 
the  hearing  is  to  be  held;  and,  if  an 
Administrative  Law  Judge  has  been 


designated  to  preside  at  the  hearing,  the 
name  and  address  of  such 
Administrative  Law  Judge.  Such  notice 
shall  also  contain  a.  statement  of  foe 
matters  of  fact  and  law.  constituting  the 
grounds  for  foe  hearing. 

§  509.14  Answer. 

(aj  When  required.  In  any  notice 
commencing  an  adjudicatory 
preceeding,  foe  Board  shall  direct  foe 
party  or  parties  afforded  the  hearing  to 
file  an  answer  to  foe  allegations 
contained  in  the  notice.  Except  where  a 
different  period  of  not  less  than  10  days 
after  service  of  a  notice  is  specified  by 
the  Board,  a  party  shall  file  an  answer 
with  foe  Secretariat  within  20  days  after 
service  upon  him  of  the  notice. 

(bj  Requirements  of  answer;  effect  of 
failure  to  deny.  An  answer  filed  under 
this  section  shall  concisely  state  any 
defenses  and  specifically  admit  or  deny 
each  allegation  in  the  notice,  unless  foe 
party  is  without  knowledge  or 
information,  in  which  case  his  answer 
shall  so  state  and  such  statement  shall 
have  the  effect  of  a  denial.  Any 
allegation  not  denied  shall  be  deemed  to 
be  admitted.  When  a  pacty  contends  in 
good  faith  that  part  of  an  allegation  if 
false,  he  shall  specify  so  much  of  it  as  is 
true  and  shall  deny  only  the  remainder. 

(cj  Admitted  allegations.  If  a  party 
filing  an  answer  under  this  section 
elects  not  to  contest  any  of  foe 
allegations  of  fact  set  forth  in  the  notice, 
his  answer  shall  consist  of  a  statement 
that  he  admits  all  of  foe  allegations  to 
be  true.  Suchi  answer  sfiall  constitute  a 
waiver  of  hearing  as  to  foe  facts  alleged 
in  the  notice.  All  parties  will  then  have 
an  opportunity  to  serve  proposed 
findings  of  fact,  conclusions  of  law,  and 
a  discussion  of  the  appropriate  remedy 
under  the  circumstances,  together  with 
supporting  briefs,  with  copies  to  foe 
Administrative  Law  Judge.  These  filings, 
together  with  foe  notice,  will  provide  a 
record  basis  on  which  the 
Administrative  Law  Judge  shall  file  with 
the  Secretariat  his  recommended 
decision  in  accordance  with  section  557 
of  Title  5  of  foe  United  States  Code. 

(dj  Effect  of  failure  to  answer.  Failure 
of  a  paify  to  file  an  answer  required  by 
this  section  within  foe  time  provided 
shall  be  deemed  to  constitute  a  waiver 
of  his  right  to  appear  and  contest  foe 
allegations  in  foe  notice.  If  no  answer  is 
filed,  the  Administrative  Law  Judge, 
without  further  notice  to  the  party,  may 
receive  proposed  findings  of  fact, 
conclusions  of  law,  and  a.  recommended 
order  from  foe  Office  of  Enforcement 
and,  based  thereon,  may.  find  foe  facts  to 
be  as  alleged  in  foe  notice  and  file  with 
the  Secretariat  a  recommended  decision 
containing  such  findings  and 


appropriate  conclusions.  The 
Administrative  Law  fudge  may,  for  good 
cause  shown,  permit  the  filing  of  a 
delayed  answer  after  foe  time  for  filing 
the  answer  has  expired,  provided  that  a 
request  to  file  such  a  delayed  answer  is 
made  to  the  Administrative  Law  Judge 
within  the  time  prescribed  for  the  filing 
of  the  answer.  No  request  to  file  a 
delayed  answer  will  be  considered  after 
the  time  for  filing  foe  answer  has 
expired. 

§  509.15  Amending  pleadings. 

(aJ  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  foe 
proceeding  by  leave  of  the 
Administrative  Law  Judge.  Such  leave 
shall  be  freely  given.  The  respondent 
shall  answer  an  amended  notice  within 
foe  time  remaining  for  foe  respondent's 
answer  to  foe  originat  notice,  or  within 
ten  days  aftrar  service  of  foe  amended 
notice,  whichever  period  is  longer, 
unless  foe  Administrative  Law  Judge 
orders  otherwise  for  good  cause  shown. 

{bJ  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  foe  hearing 
by  express  or  implied  consent  of  the 
parties,  they  shall  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  notice  or  answer  and  no  formal 
amendments  shall  be  required.  If 
evidence  is  objected  to  at  foe  hearing  on 
the  ground  that  it  is  not  within  the  issues 
raised  by  the  notice  or  answer,  the 
Administrative  Law  Judge  may  allow 
the  notice  or  answer  to  be  amended  and 
shall  do  so  freely  when  foe  presentation 
of  the  merits  of  foe  action  will  be  served 
thereby  and  the  objecting  party  fails  to 
satisfy  the  Administrative  Law  Judge 
that  the  admission  of  such  evidence 
would  unfairly  prejudice  that  party’s 
action  or  defense  upon  foe  merits.  The 
Administrative  Law  Judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

§  509.16  Consolidation  and  severance  of 
proceedings. 

(aJ  Consolidation.  On  motion  of  any 
party,  or  upon  foe  initiative  of  the 
Administrative  Law  Judge,  or  by 
resolution  of  the  Board: 

(1)  Any  two  or  more  proceedings  may 
be  consolidated  for  some  or  all  purposes 
if  each  proceeding  involves  or  arises  out 
of  the  same  transaction  or  occurrence, 
or  series  of  transactions  or  occurrences, 
and  material  common  questions  of  law 
or  fact  will  arise  in  each  of  the 
proceedings,  unless  such  consolidation 
would  cause  unreasonable  delay  or 
injustice. 
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(2)  Any  two  or  more  proceedings 
against  die  same  or  at  least  one  common 
respondent  that  involve  or  arise  out  of 
the  same  transaction  or  occurrence,  or 
series  of  transactions  or  occurrences, 
and  involve  common  questions  of  law  or 
fact  may  be  consolidated  for  some  or  all 
purposes,  unless  such  consolidation 
would  cause  unreasonable  delay  or 
injustice. 

(b)  Severance.  On  the  motion  of  any 
party  or  upon  the  initiative  of  the 
Administrative  Law  Judge,  or  by 
resolution  of  the  Board,  a  proceeding 
involving  two  or  more  respondents  may 
be  sevei^  for  some  or  all  purposes  if: 

(1)  Severance  is  appropriate  because 
the  proceeding  against  one  or  more 
respondents  is  stayed  or  cannot 
proceed;  or 

(2)  Severance  will  promote  prompt 
resolution  of  the  proceeding  as  to  one 
respondent,  or  as  to  some  or  all 
respondents;  or 

(3)  Severance  is  otherwise  required  to 
prevent  manifest  injustice. 

§509.17  Motions. 

(a)  In  writing.  An  application  or 
request  for  an  order  or  ruling  not 
otherwise  speciHcally  provided  for  in 
this  part  shall  be  made  by  motion.  After 
an  Administrative  Law  Judge  has  been 
designated  to  preside  at  a  hearing  and 
before  the  filing  with  the  Secretariat  of 
his  recommended  decision,  all  such 
motions  shall  be  filed  with  the 
Secretariat,  with  a  copy  to  the 
Administrative  Law  Judge,  as  provided 
in  §  509.10.  At  all  other  times  motions 
shall  be  addressed  to  the  Board  and 
filed  with  the  Secretariat.  In  either  case, 
a  copy  shall  also  be  served  on  every 
other  party  to  the  proceeding.  Motions 
shall  be  in  writing,  except  that  a  motion 
made  at  a  session  of  a  hearing  may  be 
made  orally  on  the  record  unless  the 
Administrative  Law  Judge  directs  that  it 
be  reduced  to  writing.  All  written 
motions  shall  state  with  particularity  the 
order  or  relief  sought  and  the  grounds 
therefor. 

(b)  Responses.  Within  15  days  afer 
service  of  any  written  motion,  or  within 
such  other  period  of  time  as  may  be 
fixed  by  this  part  or  by  order  of  the 
Administrative  Law  Judge,  any  party 
may  file  a  written  response  to  such 
motion.  The  moving  party  shall  have  no 
right  to  reply  to  such  response  except  as 
expressly  permited  by  this  part  or  by 
order  of  the  Administrative  Law  Judge. 
The  Administrative  Law  Judge,  the 
Board,  or  any  person  duly  designated  by 
the  Board  may  waive  the  requirements 
of  this  section  as  to  motions  for  brief 
extensions  of  time  and  may  rule  upon 
such  motions  after  receiving  an  oral 
response  from  the  opposing  party. 


(c)  Dilatory  motions  not  permitted. 
Repetitive  or  numerous  motions  that 
raise  the  same  issues  or  arguments  or 
deal  with  the  same  subject  matter  as 
previous  motions  shall  not  be  permitted. 
Such  dilatory  motions  may  form  the 
basis  for  sanctions  under  §  500.5(c)  of 
this  part  or  Part  513  of  this  subchapter. 
The  Administrative  Law  Judge  may 
assess  costs  attendant  to  responding  to 
or  ruling  on  such  motions  against  parties 
who  file  such  dilatory  motions. 

(d)  Oral  argument  No  oral  argument 
wUl  be  heard  on  motions  except  as 
directed  by  the  Administrative  Law 
Judge.  Written  memoranda  or  briefs  may 
be  filed  with  motions  or  responses 
thereto,  stating  the  points  and 
authorities  relied  upon  in  support  of  the 
position  taken. 

{e\  Rulings  on  motions.  Except  as 
otherwise  provided  in  this  part  the 
Administrative  Law  Judge  shall  rule 
promptly  upon  all  motions  properly 
served  upon  him  and  upon  sudi  other 
motions  as  the  Board  may  direct,  except 
that  if  the  Administrative  Law  Judge 
finds  that  a  prompt  decision  by  the 
Board  on  a  motion  is  essential  to  the 
proper  conduct  of  the  proceeding,  he 
may  refer  such  motion  to  the  Board  fcv 
decision. 

(f)  Continuation  of  proceeding.  Unless 
otherwise  ordered  by  the  Administrative 
Law  Judge  or  the  Board,  the  proceeding 
including  the  hearing,  shall  continue 
pending  the  determination  of  any  motion 
that  must  be  decided  by  the  Board. 

§  509.18  interlocutory  review. 

(a)  General  rule.  The  Board  will 
review  a  ruling  of  the  Administrative 
Law  Judge  prior  to  the  submission  of  the 
Administrative  Law  Judge's 
recommended  decision  only  in 
extraordinary  cinnunstances  that 
warrant  the  Board’s  prompt  review  and 
in  accordance  with  the  procedures  set 
forth  in  this  section. 

(b)  Scope  of  review.  An  interlocutory 
appeal  may  be  permitted,  in  the 
discretion  of  the  Board,  under  the 
following  circumstances: 

(1)  Appeal  from  a  ruling  pursuant  to 
§  509.5  suspending  an  attorney  or  other 
representative  from  participation  in  a 
particular  proceeding; 

(2)  Appeal  from  an  wder  denying  a 
motion  for  summary  disposition; 

(3)  On  certification  by  the 
Administrative  Law  Judge  in  accordance 
with  paragraph  (c)  of  this  section; 

(4)  Upon  any  other  interlocutory  ruling 
where  certification  has  been  denied  by 
the  Administrative  Law  Judge. 
Interlocutory  review  shall  not  be 
granted  under  this  paragraph  (b)(4) 
unless  the  Board  determines  that  the 


Administrative  Law  Judge’s  failure  to 
certify  the  matter  was  clearly  erroneous. 

(c)  Certification  by  Administrative 
Law  Judge.  (1)  Any  party  may  move  that 
the  Administrative  Law  Judge  certify 
and  permit  an  appeal  of  a  contested 
ruling  to  the  Boai^.  Such  a  motion  shall 
be  served  within  10  days  of  the 
Administrative  Law  Judge’s  notification 
to  the  parties  of  the  contested  ruling; 
provided,  however,  that  if  such  a  motion 
is  made  during  the  hearing,  the 
Administrative  I.aw  Judge  may  permit 
the  motion  and  responses  thereto  to  be 
made  orally.  The  motion  for  certification 
must  state  the  grounds  relied  upon, 
including  the  reasons  for  permitting  the 
interlocutory  review,  in  accordance  with 
the  criteria  set  forth  in  paragraph  (c)(2) 
of  this  section.  Any  party  may  serve  a 
response  to  a  motion  for  certification 
within  10  days  after  service  of  the 
motion. 

(2)  The  Administrative  Law  Judge 
shall  certify  a  ruling  for  interlocutory 
review  to  the  Board  only  upon  a  motion 
by  a  party  and  a  determination  by  the 
Administrative  Law  Judge  that  (i)  the 
ruling  involves  a  controlling  question  of 
law  or  pohcy  as  to  which  substantial 
grounds  exist  for  a  difference  of  opinion 
and  (ii)  an  immediate  appeal  from  the 
ruling  may  materially  advance  the 
ultimate  conclusion  of  the  proceeding. 
Any  certification  to  the  Board  shall  be  in 
writing  and  shall  set  forth  the  relevant 
issues,  an  explanation  of  the  ruling  on 
the  issues,  and  specific  reasons  for  the 
granting  of  the  moving  party’s  request 
for  review  by  the  Board. 

(d)  Procedure.  Where  certification  is 
not  required  under  paragraph  (b)  of  this 
section  or  where  the  Administrative 
Law  Judge  certifies  a  ruling  for 
interlocutory  review  by  the  Board,  or 
where  a  party  believes  that  a  denial  of 
certification  by  the  Administrative  Law 
Judge  was  clearly  erroneous,  a  petition 
for  interlocutory  review  may  be  filed 
within  10  days  after  notice  of  the 
Administrative  Law  Judge’s  ruling  or 
certification.  The  petition  shall  include 
or  have  attached  thereto  a  copy  of  the 
ruling  or  portion  thereof  from  which 
appeal  is  being  sought  and  present  the 
points  of  fact  and  law  relied  upon  in 
support  of  the  position  taken.  Any  party 
may  serve  a  response  to  a  petition  for 
interlocutory  review  within  10  days  of 
service  of  the  petition.  The  Board  shall 
determine  whether  to  grant  interlocutory 
review  based  upon  the  petition  for 
review  and  any  responses  thereto 
without  oral  argument  or  further  written 
submission  unless  the  Board  shall 
otherwise  direct 

(e)  Dismissal  of  interlocutory  appeal 
by  the  Board.  The  Board  shall  dismiss 
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an  interlocutory  appeal  of  the 
Administrative  Law  Judge's  certification 
was  erroneously  granted  or  if  it  finds 
that  prompt  consideration  of  the  appeal 
is  not  warranted  under  the  standards  set 
forth  above  in  paragraph  (c)(2)  of  this 
section. 

(f)  Notification  by  the  Secretariat 
The  Secretariat  shall  notify  the 
Administrative  Law  Judge  and  the 
parties  to  the  proceeding  when  a 
petition  for  interlocutory  review  has 
been  submitted  to  the  Board  and  of  the 
Board’s  decision  on  the  petition. 

(g)  Suspension  of  proceeding.  Neither 
a  motion  to  the  Administrative  Law 
Judge  for  interlocutory  review,  nor  a 
petition  to  the  Board  for  interlocutory 
review,  nor  the  granting  of  such  a 
motion  or  petition  under  this  section 
shall  suspend  or  stay  the  proceeding 
unless  otherwise  ordered  by  the 
Administrative  Law  Judge  or  the  Board. 
Any  stay  of  longer  than  30  days  must  be 
specifically  approved  by  the  Board. 

§  509.19  Preh«jring  conference  and 
exchange  of  information. 

(a)  Prehearing  conference.  The 
Administrative  Law  Judge  may.  on  his 
own  initiative  or  at  the  request  of  any 
party,  direct  counsel  for  all  parties  to 
meet  with  him  at  a  specified  time  and 
place  prior  to  the  hearing  (in  person  or 
by  telephone)  and/or  submit  prehearing 
memoranda  to  him  in  writing,  to  address 
any  or  all  of  the  following: 

(1)  Simplification  and  clarification  of 
the  issues; 

(2)  Stipulations,  admissions  of  fact, 
and  the  contents,  authenticity  and 
admissibility  into  evidence  of 
documents; 

(3)  Matters  of  which  official  notice 
will  be  taken; 

(4)  Limiting  the  number  of  witnesses; 
and 

(5)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

(b)  Witnesses.  Within  a  period  of 
time  established  by  the  Administrative 
Law  Judge  and  prior  to  the  date 
scheduled  for  hearing,  each  party  shall 
serve  a  written  list  of  witnesses  to  be 
called  to  testify  at  hearing.  The  list  shall 
contain  the  name  and  adless  of  each 
witness  and  a  brief  summary  of  the 
testimony  expected  of  each  witness.  The 
Administrative  Law  Judge  shall  not 
allow  any  witness  to  testify  at  the 
hearing  who  is  not  included  on  any 
party's  witness  list,  except  for  good 
cause  shown. 

(c)  Exhibits.  Within  a  period  of  itme 
established  by  the  Administrative  Law 
Judge  and  prior  to  the  date  scheduled  for 
hearing,  each  party  shall  serve  a  written 
list  of  exhibits  to  be  offered  into 


evidence  at  hearing  together  with  a  copy 
of  each  proposed  exhibit.  The 
Administrative  Law  Judge  shall  not 
allow  any  exhibit  to  be  accepted  into 
evidence  at  the  hearing  that  is  not  listed 
and  copied  in  accordance  with  the 
provisions  of  this  paragraph  except  for 
good  cause  shown. 

(d)  Prehearing  brief.  Any  party  may 
serve,  and  the  Administrative  Law  Judge 
may  require  all  parties  to  serve,  a 
prehearing  brief  or  legal  memorandum 
in  advance  of  the  hearing  date. 

(e)  Prehearing  order.  At  or  within  a 
reasonable  time  following  the 
conclusion  of  a  prehearing  conference, 
the  Administrative  Law  Judge  shall  file 
with  the  Secretariat  and  serve  upon 
each  party  a  prehearing  order  setting 
forth  agreements  reached  and  any 
procedural  determinations  made.  Any 
agreements  reached  among  the  parties 
at  the  prehearing  conference  or 
otherwise,  shall  become  part  of  the 
record  and  shall  be  binding  on  the 
parties  unless  the  Administrative  Law 
Judge  permits  otherwise  for  good  cause 
shown. 

§  509.20  Opportunity  for  Informal 
settlement 

(a)  Any  respondent  may  at  any  time 
unilaterally  submit  to  the  Secretariat,  for 
consideration  by  the  Board  or  its 
designee,  with  copies  to  all  other 
parties,  written  offers  or  proposals  for 
settlement  of  a  proceeding,  without 
prejudice  to  the  rights  of  Ae  parties. 
Other  parties  to  the  proceeding  may 
respond  to  the  settlement  ofier  within  20 
days  of  service  of  such  settlement  ofier. 
Unless  the  Office  of  Enforcement 
recommends  to  the  Board  or  its  designee 
that  it  accept  the  submitted  settlement 
offer,  submission  of  a  settlement  ofier 
shall  not  provide  a  basis  for  adjourning 
or  otherwise  delaying  all  or  any  portion 
of  a  proceeding  under  this  subpart.  No 
such  settlement  offer  or  proposal  shall 
be  admissible  in  evidence  over  the 
objection  of  any  party  in  any  hearing  in 
coimection  with  such  proceeding. 

(b)  Upon  receipt  of  a  settlement  offer, 
the  Board,  its  designee,  or  any  person 
selected  by  the  Board  or  its  designee 
may  consult  with  the  parties  about  the 
settlement  ofier  by  convening  a 
settlement  conference  with  the  parties 
or  by  requiring  the  submission  of 
additional  information  as  the  Board  or 
such  other  person  may  deem 
appropriate  for  consideration  of  the 
settlement  ofier. 

(c)  The  Board  shall  notify  the  parties 
of  its  decision  whether  to  accept  the 
settlement  ofier  within  60  days  of  its 
receipt  of  such  settlement  ofier. 


§509.21  Stipulations. 

The  parties  shall  by  stipulation  in 
writing  prior  to  the  hearing  agree  upon 
as  many  pertinent  facts  as  practicable, 
and  may  also  do  so  orally  at  the  hearing. 
When  stipulations  are  accepted  by  the 
Administrative  Law  Judge,  they  shall  be 
binding  on  the  parties. 

§  509.22  Subpoenas  for  documentary  or 
physical  evidence  or  for  witness 
attendance. 

(a)  Issuance.  The  Administrative  Law 
Judge  shall  issue  subpoenas,  as 
authorized  by  law,  at  the  request  of  any 
party,  requiring  the  attendance  of 
witnesses  at  the  hearing  to  be  held  in 
connection  with  an  adjudicatory 
proceeding  and/or  the  production  of 
documentary  or  physical  evidence  at 
such  hearing.  Where  it  appears  to  the 
Administrative  Law  Judge  that  the 
subpoena  may  be  unreasonable, 
oppressive,  excessive  in  scope,  or 
unduly  burdensome,  the  party  seeking 
the  subpoena  may  be  required,  as  a 
condition  precedent  to  the  issuance  of 
the  subpoena,  to  show  the  general 
relevance  and  reasonable  scope  of  the 
testimony  or  other  evidence  sought.  In 
the  event  the  Administrative  Law  Judge, 
after  consideration  of  all  the 
circumstances,  determines  that  the 
subpoena  or  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  may 
refuse  to  issue  the  subpoena,  or  may 
issue  it  in  modified  form  upon  such 
conditons  as  justice  requires. 

(b)  Motion  to  quash.  Any  person  to 
whom  a  subpoena  is  directed  may,  prior 
to  the  time  specified  therein  for 
compliance  but  in  no  event  more  than  10 
days  after  the  date  of  service  of  such 
subpoena,  serve  a  motion,  in  accordance 
with  the  provisions  of  §  509.17  of  this 
part,  to  revoke,  quash,  or  modify  such 
subpoena,  accompanying  such 
application  with  a  statement  of  the 
reasons  therefor. 

(c)  Service  of  subpoena.  The  party 
seeking  the  subpoena  is  responsible  for 
efiecting  service  thereof.  Service  of  a 
subpoena  upon  a  person  named  therein 
shall  be  made  by  delivering  a  copy  of 
the  subpoena  by  personal  service, 
certified  or  registered  mail,  or  an 
express  delivery  service  to  such  person 
and  by  tendering  the  fees  for  one  day's 
attendance  and  the  mileage  as  specified 
in  paragraph  (d)  of  this  section,  except 
that  when  a  subpoena  is  issued  at  the 
instance  of  the  Office  of  Enforcement, 
fees  and  mileage  need  not  be  tendered 
at  the  time  of  service  of  the  subpoena.  If 
service  is  made  by  a  United  States 
Marshal,  his  deputy,  or  an  employee  of 
the  Board,  such  service  shall  be 


Federal  Register  /  Vol.  53,  No.  200  /  Monday,  October  17,  1988  /  Proposed  Rules 


40445 


evidenced  by  his  return  thereon.  If  made 
by  any  other  person,  such  person  shall 
make  affidavit  thereto,  describing  the 
manner  in  which  service  is  made,  and 
return  such  affidavit  on  or  with  the 
original  subpoena. 

(d)  Attendance  of  witnesses.  The 
attendance  of  witnesses  and  the 
production  of  documents  pursuant  to  a 
subpoena  issued  in  connection  with  a 
hearing  provided  for  in  this  part  may  be 
required  ffi)m  any  place  in  any  State, 
Commonwealth,  possession,  territory,  or 
the  District  of  Columbia  at  any 
designated  place  where  the  hearing  is 
being  conducted.  Witnesses  subpoenaed 
in  any  proceeding  under  this  part  shall 
be  paid  the  same  fees  and  mileage  that 
are  paid  witnesses  in  the  district  courts 
of  the  United  States. 

§  509.23  Depositions. 

(a)  Scope  of  rule.  This  section  shall 
apply  in  adjudicatory  proceedings  under 
this  part  and  Part  565,  and  under 

§  583.26(d]  of  this  chapter. 

(b)  Prerequisites.  Oral  depositions 
shall  be  permitted  only  upon  a  showing 
that: 

(1)  The  proposed  deponent  is  or  is 
likely  to  be  unavailable  to  attend  the 
hearing  because  of  age,  illness,  inRrmity 
or  other  cause; 

(2)  The  testimony  of  the  proposed 
dependent  will  be  relevant  to  the 
proceeding;  and 

(3)  The  taking  of  the  deposition  will 
not  result  in  any  undue  burden  to  any 
other  party  or  in  undue  delay  in  the 
proceeding. 

(c)  Procedure.  Any  party  desiring  to 
take  the  oral  deposition  of  a  witness 
shall  serve  a  written  motion  setting  forth 
facts  sufficient  to  demonstrate  that  the 
prerequisites  set  forth  in  paragraph  (b) 
of  this  section  have  been  satisHed.  The 
motion  shall  include  the  name  and 
address  of  the  proposed  deponent  and  a 
statement  setting  forth  the  matters  upon 
which  the  proposed  deponent  will  be 
questioned,  the  materiality  and 
relevance  of  the  deponent’s  testimony, 
the  need  for  the  deposition,  and  the 
proposed  time  and  place  for  the 
deposition.  Any  party  may  serve  a 
response  to  the  motion  within  10  days 
after  service  thereof.  Failure  of  a  party 
to  respond  to  such  a  motion  within  10 
days  will  be  deemed  to  constitute  a 
waiver  of  objection  to  the  deposition. 

(d)  Decision.  Upon  a  showing  that  the 
prerequisites  set  forth  in  paragraphs 
(b)(1)’,  (2),  and  (3)  of  this  section  have 
been  satisfied,  the  Administrative  Law 
Judge  may,  by  subpoena  or  subpoena 
duces  tecum,  order  diat  such  oral 
deposition  be  taken.  If,  after 
consideration  ei  aH  circumstances,  the 
Administrative  Law  Judge  determines 


that  the  deposition  or  its  location,  in 
whole  or  in  part,  is  unnecessary, 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  may 
refuse  to  grant  the  motion  or  may  grant 
it  only  upon  such  conditions  as  justice 
requires.  The  Administrative  Law  Judge 
shall  serve  a  notice  of  the  action  taken 
on  the  motion  upon  each  of  the  parties. 
Service  shall  be  accomplished  under  the 
procedures  of  §  509.9  of  this  part. 

Service  shall  be  completed  at  least  10 
days  in  advance  of  the  date  and  time 
fixed  for  the  taking  of  the  deposition. 

(e)  Motion  to  quash.  A  person  named 
in  a  subpoena  or  subpoena  duces  tecum 
to  take  evidence  by  oral  deposition  who 
is  not  a  party  to  the  proceeding  may 
move  to  revoke,  quash,  or  modify  the 
subpoena.  Such  motion  shall  be 
accompanied  by  a  statement  of  the 
reasons  therefor  and  a  copy  of  the 
motion  shall  be  served  upon  the  party 
requesting  the  subpoena.  The  motion 
must  be  made  prior  to  the  time  for 
compliance  specified  in  the  subpoena 
and  not  more  than  10  days  after  the  date 
of  service  of  the  subpoena,  except  for 
good  cause  shown. 

(f)  Procedure  on  deposition; 
objections.  Each  witness  testifying  upon 
oral  deposition  shall  be  duly  sworn,  and 
all  other  parties  shall  have  the  right  to 
cross-examine.  Objections  to  questions 
or  evidence  shall  be  in  short  form, 
stating  the  grounds  of  objection  relied 
upon.  The  objection  shall  be  noted  in  the 
transcript  and  the  deponent  shall 
answer  the  question  subject  to  the 
objection,  unless  a  valid  privilege  is 
asserted.  If  the  dependent  refuses  to 
answer  a  question  posed  at  a 
deposition,  the  deposition  may  be 
adjourned  or  completed  at  the  option  of 
the  party  who  requested  the  deposition, 
except  as  to  the  unanswered  question, 
and  an  oral  or  written  request  may  be 
made  to  the  Administrative  Law  Judge 
to  compel  an  answer. 

(g)  Protective  orders.  At  any  time 
during  die  taking  of  a  deposition,  on 
motion  of  the  deponent  or  of  any  party, 
and  upon  a  showing  that  the  deposition 
is  being  conducted  in  bad  faith  or  in 
such  maimer  as  unreasonably  to  annoy, 
embarrass,  or  oppress  the  deponent  or 
party,  the  Administrative  Law  Judge 
may  order  the  termination  of  the 
deposition  or  may  limit  the  scope  and 
manner  of  the  taking  of  the  deposition. 
Grounds  for  terminating  or  limiting  a 
deposition  include  persistent 
questioning  on  privileged  matters, 
repeated  inquiries  into  areas  that  are 
neither  rele^nt  nor  likely  to  lead  to  the 
dtscovery  of  relevant  information,  or 
unwarranted  attempts  to  pry  into  a 
party’s  preparation  for  traS.  The 
physical  condition  of  the  witness  and 


the  adequacy  of  the  examination  which 
has  already  taken  place  also  may  be 
considered. 

(h)  Introduction  as  evidence.  If  the 
deposition  or  any  portion  of  the 
deposition  is  offered  at  the  hearing,  the 
Administrative  Law  Judge  shall  then 
consider  any  objections  raised,  provided 
that  those  objections  were  made  during 
the  deposition  and,  at  the  time,  may 
refuse  to  allow  reading  of  the  answer  to 
any  question  found  to  be  objectionable. 
Subject  to  appropriate  rulings  on  such 
objections  to  question  or  evidence  as 
were  noted  at  the  time  the  deposition 
was  taken  or  as  would  be  valid  were  the 
witness  personally  present  and 
testifying,  the  deposition  or  any  part 
thereof  may  be  submitted  into  evidence 
by  any  party  to  the  proceeding.  Only 
that  part  of  a  deposition  that  is  received 
in  evidence  at  a  hearing  shall  constitute 
a  part  of  the  record  in  such  proceeding 
upon  which  a  decision  may  be  based. 

(i)  Payment  of  fees.  The  fees  of  the 
witness  and  of  the  reporter  shall  be  paid 
by  the  person  upon  whose  application 
the  deposition  was  taken. 

§  509.24  Conduct  of  hearings. 

(a)  Hearing  rules.  Every  party  shall 
have  the  right  to  present  its  case  or 
defense  by  oral  and  documentary 
evidence  and  to  conduct  such  cross- 
examination  as  may  be  required  for  full 
disclosure  of  the  facts.  Irrelevant, 
immaterial,  or  unduly  repetitious 
evidence  shall  be  excluded.  Objections 
to  the  admission  or  exclusion  of 
evidence  shall  be  concise  and,  together 
with  rulings  thereon,  become  part  of  the 
record.  Argument  on  objections  may,  at 
the  discretion  of  the  Administrative  Law 
Judge,  take  place  off  the  record.  Failure 
to  object  to  admission  or  exclusion  of 
evidence  or  to  any  ruling  shall  constitute 
a  waiver  of  the  objection.  The  privileges 
of  witnesses  or  parties  shall  be 
governed  by  the  principles  of  the 
common  law  as  such  principles  may  be 
interpreted  by  the  courts  of  the  United 
States  in  light  of  reason  and  experience. 

(b)  Official  notice.  Offical  notice  may 
be  taken  of  any  material  fact  that  might 
be  judicially  noticed  by  a  district  court 
of  the  United  States  and  of  any  material 
information  in  the  official  public  records 
of  die  Board.  All  matters  c^icially 
noticed  Iqr  the  Administrative  Law 
Judge  shall  appear  on  the  cccoid.  If 
official  notice  is  requested  or  taken  of 
any  fact,  the  parties,  upon  tinicly 
request,  shall  be  afforded  an  opportunity 
to  establish  the  contrary. 

(c)  Transcript  of  testimony.  Hearings 
shad  be  recorded  and  transcripts  will  be 
made  availabte  to  any  party  upon 
payment  of  the  cost  therecd.  A  copy  of 
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the  transcript  of  the  testimony  taken  at 
any  hearing,  duly  certified  by  the 
reporter,  together  with  all  e^^ibits,  shall 
be  filed  with  the  Administrative  Law 
Judge,  who  shall  file  such  materials  with 
the  Secretariat  at  the  time  he  submits 
his  recommended  decision.  The 
Administrative  Law  Judge  shall  have  the 
authority  to  rule  upon  motions  to  correct 
the  record. 

(d)  Continuances  and  changes  or 
extensions  of  time  and  changes  of  place 
of  hearing.  Wor  to  the  appointment  of 
an  Administrative  Law  Judge  and  after 
the  filing  of  a  recommended  decision 
pursuant  to  §  509.27  of  this  part,  except 
as  otherwise  expressly  provided  by  law, 
the  Board  may  in  the  notice  or  any 
subsequent  order  provide  time  limits 
different  from  those  specified  in  this 
part  any  may,  on  its  own  initiative  or  for 
good  cause  shown,  change  or  extend 
any  time  limit  prescribed  by  these  rules 
or  the  notice,  or  change  the  time  and 
place  for  any  hearing  hereunder.  The 
Administrative  Law  Judge  may,  as 
permitted  by  law,  change  the  time  for 
beginning  any  hearing,  continue  or 
adjourn  a  hearing  firom  time  to  time,  and 
change  the  location  of  the  hearing. 

(e)  Call  for  further  evidence,  oral 
arguments,  briefs,  or  reopening  of 
hearing.  The  Administrative  Law  Judge 
may  call  for  the  production  of  further 
evidence  upon  any  issue,  may  permit 
oral  argument  and  submission  of  briefs 
at  or  following  the  hearing,  and,  upon 
appropriate  notice,  may  reopen  the 
hearing  at  any  time  prior  to  the  filing  of 
his  recommended  decision  with  the 
Secretariat. 

§  509.25  Private  and  public  hearings. 

(a)  All  hearings  shall  be  private  and 
shall  be  attended  only  by  the  parties, 
their  representatives  or  counsel, 
witnesses  while  testifying,  and  other 
persons  having  an  official  interest  in  the 
proceeding  unless  the  Board  determines 
that  a  public  hearing  should  be  held 
pursuant  to  this  section.  Unless  an 
exception  is  granted  by  the 
Administrative  Law  Judge  in  response  to 
a  motion  by  a  party,  all  witnesses  shall 
be  sequestered. 

(b)  Unless  otherwise  ordered  by  the 
Boai^  as  provided  in  paragraph  (cj  of 
this  section  or  required  by  law,  the 
entire  record  in  any  proceeding  under 
this  part,  including,  but  not  limited  to, 
the  notice,  answer,  the  transcript, 
exhibits,  proposed  findings  of  fact  and 
conclusions  of  law,  briefs,  recommended 
decision  of  the  Administrative  Law 
Judge,  exceptions  thereto,  the  decision 
and  order  of  the  Board,  and  any  other 
papers  and  documents  that  are  filed  in 
connection  with  the  proceeding  shall  not 
be  made  public,  and  shall  be  for  the 


confidential  use  only  of  the  Board  and 
its  staff,  the  Administrative  Law  Judge, 
the  parties,  and  appropriate  supervisory 
authorities. 

(c)  Where  the  Board,  in  its  discretion, 
after  fully  considering  the  views  of  the 
party  afforded  the  hearing,  determines 
that  a  public  hearing  is  necessary  to 
protect  the  public  interest,  the  Board 
may  order  that  the  hearing  be  public. 

§  509.26  Summary  disposition. 

(aj  Filing  of  motions  and  responses. 
Any  party  who  believes  that  there  is  no 
genuine  issue  of  material  fact  to  be 
determined  and  that  he  is  entitled  to  a 
decision  as  a  matter  of  law  may  move 
for  summary  disposition  in  his  favor  of 
all  or  any  part  of  the  proceeding.  Such 
motion  may  be  filed  at  any  time.  Any 
party,  within  20  days  after  service  of 
such  a  motion,  or  within  such  further 
time  period  as  the  Administrative  Law 
Judge  may  allow,  may  serve  an 
opposition  to  such  motion  and/or  may 
countermove  for  summary  disposition. 
Following  receipt  of  a  motion  for 
summary  disposition  and  all  responses 
thereto  and  any  further  written 
submissions  and/or  oral  argument  he 
deems  appropriate,  the  Administrative 
Law  Judge  shall  submit  a  recommended 
decision  to  the  Board  in  accordance 
with  the  provisions  of  §  509.27(c)  and  of 
paragraph  (d)  of  this  section  if  he  finds 
that  summary  disposition  is  warranted. 
No  such  recommended  decision  need  be 
filed  with  the  Board  if  the 
Administrative  Law  Judge  finds  that  no 
party  is  entitled  to  summary  disposition. 
If  the  Administrative  Law  Judge 
determines  that  a  party  is  entitled  to 
summary  disposition  as  to  certain 
claims  only,  he  may  defer  submitting  a 
reconunended  decision  as  to  those 
claims  until  he  files  his  recommended 
decision  at  the  conclusion  of  the 
hearing.  If  the  Administrative  Law  Judge 
determines  that  a  party  is  entitled  to  an 
order  based  on  the  presence  in  one 
transaction  or  occurrence  of  all 
statutory  elements  necessary  to  support 
such  an  order,  he  may  recommend  that 
the  Board  issue  such  an  order  based  on 
such  transaction  or  occurrence  even 
though  he  may  make  no  such  finding 
with  respect  to  other  transactions  or 
occurrences  contained  in  the  notice. 

(b)  Supporting  papers.  A  motion  for 
summary  disposition  shall  be 
accompanied  by  a  statement  of  the 
material  facts  as  to  which  the  moving 
party  contends  there  is  no  genuine  issue, 
supported  by  documentary  evidence, 
admissions  in  pleadings,  stipulations, 
depositions,  and  any  other  evidentiary 
materials  that  the  moving  party 
contends  supports  his  position.  The 
motion  shall  also  be  accompanied  by  a 


brief  containing  the  points  and 
authorities  in  support  of  the  contention 
of  the  party  making  the  motion.  Any 
party  opposing  a  motion  for  summary 
disposition  shall  file  a  statement  setting 
forth  those  material  facts  as  to  which  he 
contends  a  genuine  dispute  exists, 
supported  by  evidence  of  the  same  type 
required  to  be  submitted  with  the 
motion  for  summary  disposition  and  a 
brief  containing  the  points  and 
authorities  in  support  of  the  contention 
that  summary  disposition  would  be 
inappropriate.  A  party  opposing  a 
motion  for  summary  disposition  may 
argue  that,  although  there  is  no  dispute 
as  to  the  material  facts,  the  law  is 
unclear  or  contrary  to  the  position  urged 
by  the  moving  party  or  that  the 
circumstances  are  such  that  a  different 
remedy  or  result  is  appropriate.  In  this 
event,  the  party’s  submission  shall 
clearly  set  forth  such  legal  differences  or 
circumstances  and  a  discussion  of  the 
appropriate  result  or  remedy. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  sua  sponte,  the 
Administrative  Law  Judge  may  convene 
a  hearing  on  any  motion  for  summary 
disposition  for  the  purpose  of  receiving 
oral  argument  on  the  motion. 

(d)  Recommended  decision  on  motion. 
The  Administrative  Law  Judge  shall 
recommend  that  the  Board  issue  a  final 
order  granting  a  motion  for  summary 
disposition  if  the  undisputed  pleaded 
facts,  admissions,  stipulations, 
documentary  evidence,  deposition 
transcripts,  matters  as  to  which  offical 
notice  may  be  taken,  and  any  other 
evidentiary  materials  properly 
submitted  in  connection  with  the  motion 
show  that: 

(1)  'There  is  no  genuine  issue  as  to  any 
material  fact; 

(2)  There  is  no  necessity  that  further 
facts  be  developed  on  the  record;  and 

(3)  The  moving  party  is  entitled  to  a 
decision  in  his  favor  as  a  matter  of  law. 

§  509.27  Proposed  findings  of  fact  and 
conclusions  of  law  and  recommended 
decision. 

(a)  Proposed  findings  of  fact  and 
conclusions  of  law.  Each  party  shall 
have  a  period  of  30  days  after  the 
submission  of  the  hearing  transcript  to 
the  Administrative  Law  Judge  following 
the  close  of  the  hearing  to  serve 
proposed  findings  of  fact  and 
conclusions  of  law,  which  may  be 
accompanied  by  a  brief  in  support 
thereoL  Such  proposals  shall  be 
supported  by  citation  of  such  statutes, 
decisions  and  other  authorities,  and 
page  references  to  such  portions  of  the 
record  as  may  be  relevant.  Each  party 
may  serve  a  reply  brief  within  20  days  of 
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service  of  the  other  parties'  proposed 
Hndings  of  fact  and  conclusions  of  law 
and  accompanying  briefs.  All  such 
proposals  and  briefs  shall  become  a  part 
of  the  record. 

(b)  Recommended  decision  and  filing 
of  record.  The  Administrative  Law  Judge 
shall,  within  30  days  after  the  expiration 
of  the  time  allowed  under  paragraph  (a) 
of  this  section,  or  within  such  further 
time  as  the  Board  for  good  cause  may 
allow,  file  with  the  Secretariat  and 
certify  to  the  Board  for  decision  the 
entire  record  of  the  hearing,  which  shall 
include  his  recommended  decision  in 
accordance  with  §  557  of  Title  5  of  the 
United  States  Code,  the  transcript,  and 
the  exhibits  (including,  on  request  of  any 
of  the  parties,  any  exhibits  excluded 
from  evidence  or  tenders  of  proof), 
exceptions,  rulings,  and  all  pleadings, 
briefs  and  other  materials  flled  in 
connection  with  the  hearing.  Promptly 
upon  such  flling,  the  Secretariat  shall 
serve  upon  each  party  to  the  proceeding 
a  copy  of  the  recommended  decision. 

The  provisions  of  this  paragraph  (b) 
shall  not  apply  in  any  case  where  the 
hearing  was  held  before  the  Board. 

§509.28  Briefs. 

(a)  Contents.  All  briefs  shall  be 
confined  to  the  particular  matters  in 
issue.  Each  proposed  finding  of  fact, 
conclusion  of  law,  or  exception  that  is 
briefed  shall  be  supported  by  a  concise 
argument  and  by  citation  of  such 
statutes,  decisions,  and  other  authorities 
and  by  page  references  to  such  portions 
of  the  record  as  may  be  relevant.  If  the 
exception  relates  to  the  admission  or 
exclusion  of  evidence,  the  substance  of 
the  evidence  admitted  or  excluded  shall 
be  set  forth  in  the  brief  with  appropriate 
references  to  the  transcript. 

(b)  Reply  briefs.  Reply  briefs  may  be 
served  within  20  days  after  service  of 
original  briefs  of  opposing  parties,  or 
such  further  time  as  the  Administrative 
Law  Judge  may  permit,  and  shall  be 
confined  to  matters  in  opening  briefs. 
Further  briefs  may  be  filed  only  with  the 
express  permission  of  the 
Administrative  Law  Judge. 

(c)  Delayed  filing.  Briefs  not  served  on 
or  before  the  time  fixed  in  this  part  will 
be  received  only  upon  special 
permission  of  the  Administrative  Law 
Judge. 

§  509.29  Exceptions. 

(a)  Filing.  Within  30  days  after  service 
of  the  recommended  decision  of  the 
Administrative  Law  Judge  or  such 
further  time  as  the  Board  for  good  cause 
shall  allow,  any  party  (other  than  a 
party  who  has  not  filed  an  answer  in 
accordance  with  §  509.14(a)),  may  serve 
and  file  with  the  Secretariat  exceptions 


thereto  or  to  any  portion  thereof,  or  to 
the  failure  of  the  Administrative  Law 
Judge  to  make  any  recommendation, 
finding,  or  conclusion,  or  to  the 
admission  or  exclusion  of  evidence,  or 
to  any  other  ruling  of  the  Administrative 
Law  Judge  supported  by  such  brief  as 
may  appear  advisable. 

(b)  Waiver.  Failure  of  a  party  to  serve 
and  file  exceptions  to  the  recommended 
decision  of  the  Administrative  Law 
Judge  or  any  portion  thereof,  or  to  his 
failure  to  adopt  a  proposed  finding  or 
conclusion,  or  to  the  admission  or 
exclusion  of  evidence,  or  to  any  other 
ruling  of  the  Administrative  Law  Judge 
within  the  time  allowed  under 
paragraph  (a)  of  this  section,  shall  be 
deemed  to  be  a  waiver  of  objection 
thereto. 

§  509.30  Oral  argument  before  the  Board. 

Upon  the  Board’s  own  initiative  or 
upon  the  written  request  of  any  party 
made  within  the  time  for  filing 
exceptions  to  the  recommended  decision 
or  such  part  thereof  of  the 
Administrative  Law  Judge,  the  Board  or 
its  designee(s)  may  order  and  hear  oral 
argument  on  all  or  any  part  of  the 
recommended  decision  and  the  findings 
and  conclusions  on  which  the 
recommended  decision  or  such  part 
thereof  is  based.  Such  written  request 
must  show  good  cause  for  oral 
argument,  including  reasons  why 
arguments  have  not  been,  or  cannot  be, 
presented  adequately  in  writing.  Oral 
argument  before  the  Board  shall  be 
recorded  by  the  Secretariat. 

§  509.31  Notice  of  submission  to  the 
Board. 

Upon  the  filing  of  the  record  with  the 
Secretariat,  and  upon  the  expiration  of 
the  time  for  the  filing  of  exceptions  and 
all  briefs,  including  reply  briefs  or  any 
further  briefs  permitted  by  the  Board, 
and  upon  the  hearing  of  any  oral 
argument  ordered  by  the  Board,  the 
Secretariat  shall  notify  the  parties  in 
writing  that  the  case  has  been  submitted 
to  the  Board  for  final  decision. 

§  509.32  Decision  of  the  Board. 

(a)  Employees  of  the  Board  who  have 
not  engaged  in  any  way  in  the 
performance  of  investigatory  or 
adjudicatory  functions  in  connection 
with  a  proceeding  may  advise  and  assist 
the  Board  in  the  consideration  of  the 
proceeding.  The  Board  shall  consider  the 
recommended  decision  and  the  whole 
record  on  review  and  shall  base  its 
determination  thereon. 

(b)  The  Board  shall  render  its  final 
decision  within  90  days  after  the 
Secretariat  has  notified  the  parties, 
pursuant  to  §  509.31  of  this  part,  that  the 


case  has  been  submitted  to  the  Board 
for  final  decision,  unless  within  such  90- 
day  period  the  Board  shall  order  that 
such  notice  be  set  aside  and  the  case 
reopened  for  further  proceedings.  Copies 
of  the  decision  and  order  of  the  Board 
shall  be  served  by  the  Secretariat  upon 
each  party  to  the  proceeding  and,  if 
directed  by  the  Board  or  required  by 
statute,  upon  any  appropriate  State 
supervisory  authority. 

Subpart  B — Assessment  of  Civil 
Money  Penalties 

§  509.33  Scope. 

The  rules  and  procedures  in  this 
subpart  and  in  subpart  A  shall  apply  to 
proceedings  under  section  407(k)(3)  of 
the  NHA,  12  U.S.C.  1730(k)(3),  section 
408(j)(4)(C)  of  the  NHA,  12  U.S.C. 
1730a(j)(4)(C),  and  section  5(d)(8)(B)  of 
the  HOLA 12  U.S.C.  1464(D)(8)(B),  to 
determine  whether  and/or  to  what 
extent  civil  penalties  should  be  assessed 
against  insured  institutions,  affiliates, 
service  corporations,  savings  and  loan 
holding  companies,  subsidiaries  thereof, 
and/or  related  officials  in  violation  of 
any  order  issued  under  the  Board's 
cease-and-desist  authority  or  any 
provision  of  section  408  of  the  NHA,  12 
U.S.C.  1730a  et  seq.  or  any  regulation 
(see  Parts  583  and  584  of  this  Subchapter 
F  of  this  Chapter)  or  order  issued 
pursuant  thereto. 

§  509.34  Notice  of  assessment;  request 
for  hearing;  answer. 

Proceedings  to  assess  civil  money 
penalties  shall  be  commenced  by 
service  of  a  notice  of  assessment  of  civil 
money  penalty.  The  notice  shall  contain 
a  statement  of  the  facts  constituting  the 
grounds  for  the  assessment  of  the 
penalty,  the  amount  of  the  civil  money 
penalty  being  assessed,  and  the  date  by 
which  the  penalty  must  be  paid  and 
shall  inform  the  party  being  assessed  of 
its  right  to  request  a  hearing  to  challenge 
the  assessment  of  the  penalty  within  10 
days  of  service  of  the  notice.  If  a  hearing 
is  not  requested  within  the  prescribed 
10-day  period,  the  assessment  shall 
constitute  a  final  and  unappealable 
order  of  the  Board.  A  party  requesting  a 
hearing  shall  file  an  answer  as 
prescribed  in  §  509.14. 

§  509.35  Notice  of  hearing. 

A  party  requesting  a  hearing  shall  be 
informed  by  notice  of  the  time  and  place 
set  for  the  hearing.  The  notice  of  hearing 
shall  be  served  at  least  30  days  in 
advance  of  the  date  set  for  the  hearing 
and  shall  order  the  hearing  to  commence 
within  60  days  after  receipt  of  the 
request  for  a  hearing.  Any  party 
afforded  a  hearing  who  does  not  appear 
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at  the  hearing  personally  or  through  a 
duly  authorize  representative  shall  be 
deemed  to  have  consented  to  the 
issuance  of  an  assessment  order. 

§509.36  Assessment  orders. 

In  the  event  of  consent,  or  if  upon  the 
record  developed  at  the  hearing,  the 
Board  finds  that  any  of  the  grounds 
speciRed  in  the  notice  of  assessment  has 
been  established,  the  Board  may  serve 
an  order  of  assessment  of  civil  money 
penalty  upon  the  party  concerned.  An 
assessment  order  shall  be  eR'ective 
immediately  upon  service  or  upon  such 
other  date  as  may  be  speciHed  therein 
and  shall  remain  effective  and 
enforceable  until  it  is  stayed,  modiRed, 
terminated,  or  set  aside  by  the  Board  or 
by  a  reviewing  court. 

§  509.37  Payment  of  dvH  penalty. 

(a)  Civil  penalRes  assessed  pursuant 
to  this  subpart  B  are  payable  and  to  be 
collected  within  60  days  aRer  the 
issuance  of  the  noRce  of  assessment, 
unless  the  Board  Rxes  a  different  time 
for  payment  where  it  determines  that 
the  purpose  of  the  penalty  would  be 
better  served  thereby;  provided, 
however,  that  if  a  party  has  made  a 
timely  request  for  a  hearing  to  challenge 
the  assessment  of  the  penalty,  the  party 
shall  not  be  required  to  pay  such  penalty 
until  the  Board  has  issu^  a  Rnal  order 
of  assessment  following  the  hearing.  In 
such  cases,  the  penalty  shall  be  paid 
within  60  days  of  service  of  such  order 
unless  the  Board  Rxes  a  different  time 
for  payment. 

(b)  Checks  in  payment  of  civil 
penalties  shall  be  made  payable  to  the 
Treasurer  of  the  United  States  and  sent 
to  the  Comptroller’s  Division  of  the 
Board.  Upon  receipt,  the  Board  shall 
forward  the  check  to  the  Treasury  of  the 
United  States. 

§  509.38  Relevant  considerations. 

In  determining  the  amount  of  the 
penalty  to  be  assessed  in  any 
preceding  under  this  pcul,  the  Board 
shall  consider  the  Rnancial  strength  and 
good  faith  of  the  party  against  whom  the 
penalty  is  to  be  assessed,  the  gravity  of 
the  violation,  any  previous  violaRons, 
and  such  other  matter  as  justice  may 
require. 

PART  512— RULES  FOR 
INVESTIGATIVE  PROCEEDINGS  AND 
FORMAL  EXAMINATION 
PROCEEDINGS 

2.  The  authority  citation  for  Part  512  is 
revised  to  read  as  follows: 

Authority:  Sec.  17. 47  Stat  736,  as 
amended.  12  U.S.C.  1437;  sec.  5. 48  Stat.  132, 
as  amended,  12  U.S.C  1464;  secs.  402,  407, 48 
Stat.  1256, 1260,  as  amended,  12  U.S.C.  1725, 


1730;  sec.  408, 82  StaL  5.  as  amended,  12 
U.S.C.  1730a:  sec.  12. 48  Stat  892,  as 
amended,  15  U.S.C.  78/;  Reorg.  Plan.  No.  3  of 
1947;  3  CFR  1943-1948  Comp. 

3.  Revise  §  512.1  to  read  as  follows: 

§  512.1  Scope  of  part 

This  part  prescribes  rules  of  practice 
and  procedure  applicable  to  the  conduct 
of  investigative  proceedings  under 
section  408(h)(2)  of  the  National  Housing 
Act,  as  amended,  12  U.S.C.  1730a(h)(2) 
("Act”)  and  to  the  conduct  of  formal 
examination  proceedings  with  respect  to 
insured  institutions  and  their  affiliates 
under  section  407  (m)(2)  or  (q}(16)  of  the 
Act,  as  amended,  12  U.S.C.  1730  (m)(2) 
or  (q)(16).  This  part  does  not  apply  to 
adjudicatory  proceedings  as  to  which 
hearings  are  required  by  statute,  the 
rules  for  which  are  contained  in  Part  509 
of  this  subchapter. 

4.  Amend  §  512.2  by  revising 
paragraph  (c)  to  read  as  follows: 

§  512.2  Definitions. 

***** 

(c)  “Formal  examination  proceeding” 
means  the  administration  of  oaths  and 
affirmations,  taking  and  preserving  of 
testimony,  requiring  the  production  of 
books,  papers,  correspondence, 
memoranda,  and  all  other  records,  the 
issuance  of  subpoenas,  and  all  related 
activities  in  connection  with 
examinations  of  insured  institutions  and 
their  affiliates  conducted  pursuant  to 
section  407  (m)(2)  or  (q)(16)  of  the  Act; 
and 

***** 

5.  Revise  §  512.3  to  read  as  follows: 

§  512.3  Confidentiality  of  proceedings. 

All  formal  examination  proceedings 
shall  be  private  and,  unless  otherwise 
ordered  by  the  Board,  all  investigative 
proceedings  shall  also  be  private.  Unless 
otherwise  ordered  or  permitted  by  the 
Board,  or  required  by  law,  and  except  as 
provided  in  §§  512.4  and  512.5,  the  entire 
record  of  any  investigative  proceeding 
or  formal  examination  proceeding, 
including  the  Board  or  Enforcement 
Review  Committee  resolution 
authorizing  the  proceeding,  the 
transcript  of  such  proceeding,  and  all 
dociunents  and  information  obtained  by 
the  designated  representative(s)  during 
the  course  of  said  proceedings  shall  be 
conRdential. 

6.  Revise  §  512.4  tc  read  as  follows: 

§  512.4  Transcripts. 

Transcripts  or  other  recordings,  if  any. 
of  investigative  proceedings  or  formal 
examination  proceedings  shall  be 
prepared  solely  by  an  official  reporter  or 
by  any  other  person  or  means 
authorized  by  the  designated 


! 

representative.  A  person  who  has 

submitted  documentary  evidence  or 

given  testimony  in  an  investigative 

proceeding  or  formal  examination 

proceeding  may  procure  a  copy  of  bis  I 

own  documentary  evidence  or  transcript  | 

of  his  own  testimony  upon  payment  of  < 

the  cost  thereoR  provided,  that  in  a 

private  proceeding,  a  person  seeking  a 

transcript  of  his  own  testimony  must  Rle 

a  written  request  with  the  Director  or 

any  Deputy  Director  of  the  Office  of 

Enforcement  stating  the  reason  he 

desires  to  procure  such  transcript,  and 

said  persons  may  for  good  cause  deny 

such  request.  In  any  event,  any  witness 

(or  his  counsel)  shall  have  the  right  to 

inspect  the  transcript  of  the  witness' 

own  testimony. 

7.  Amend  §  512.5  by  revising 
paragraphs  (b)(1)  and  (b)(2)  to  read  as 
follows: 

§  512.5  Rights  of  witnesses 
***** 

(b) 

***** 

(1)  Such  attorney  shall  be  a  member  m 
good  standing  of  the  bar  of  the  highest 
court  of  any  State,  Commonwealth, 
possession,  territory,  or  the  District  of 
Columbia,  who  has  not  been  suspended 
or  debarred  from  practice  by  the  bar  of 
any  such  political  entity  or  before  the 
Board  in  accordance  with  the  provisions 
of  Part  513  of  this  subchapter,  and  has 
not  been  excluded  from  the  particular 
investigative  proceeding  or  formal 
examination  proceeding  in  accordance 
with  paragraph  (b)(3)  of  this  section. 

(2)  Such  attorney  may  advise  the 
witness  before,  during,  and  after  the 
taking  of  his  testimony  and  may  briefly 
question  the  witness,  on  the  record,  at 
the  conclusion  of  his  testimony,  for  the 
sole  purpose  of  clarifying  any  of  the 
answers  the  witness  has  given.  During 
the  taking  of  the  testimony  of  a  witness, 
such  attorney  may  make  summary  notes 
solely  for  his  use  in  representing  his 
client.  All  witnesses  shall  be 
sequestered,  and,  unless  permitted  in 
the  discretion  of  the  designated 
representative,  no  witness  or 
accompanying  attorney  may  be 
permitted  to  be  present  during  the  taking 
of  the  testimony  of  any  other  witness 
called  in  such  proceeding.  Neither 
attomey(s)  for  the  institution(s)  that  are 
the  subjects  of  the  investigative 
proceedings  or  formal  examination 
proceedings,  nor  attorneys  for  any  other 
interested  persons,  shall  have  any  right 
to  be  present  during  the  testimony  of 
any  witness  not  personally  being 
represented  by  such  attorney. 

***** 
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§512.5  [Amended] 

8.  Amend  §  512.5  by  removing 
paragraph  (c). 

9.  Revise  §  512.7  to  read  as  follows: 

§  512.7  Subponeas. 

(a)  Service.  Service  of  a  subpoena  in 
connection  with  any  investigative 
proceeding  or  formal  examination 
proceeding  shall  be  effected  in  the 
following  manner: 

(1)  Service  upon  a  natural  person. 
Service  of  a  subpoena  upon  a  natural 
person  may  be  effected  by  handing  it  to 
such  person;  by  leaving  it  at  his  ofbce 
with  the  person  in  charge  thereof,  or,  if 
there  is  no  one  in  charge,  by  leaving  it  in 
a  conspicuous  place  therein;  by  leaving 
it  at  his  dwelling  place  or  usual  place  of 
abode  with  some  person  of  suitable  age 
and  discretion  then  residing  therein;  by 
mailing  it  to  him  by  registered  or 
certified  mail  or  by  an  express  delivery 
service  at  his  last  know  address;  or  by 
any  method  whereby  actual  notice  is 
given  to  him. 

(2)  Service  upon  other  persons.  When 
the  person  to  be  served  is  not  a  natural 
person,  service  of  the  subpoena  may  be 
effected  by  handing  the  subpoena  to  a 
registered  agent  for  service,  or  to  any 
officer,  director,  or  agent  in  charge  of 
any  office  of  such  person;  by  mailing  it 
to  any  such  representative  by  registered 
or  certified  mail  or  by  an  express 
delivery  service  at  his  last  known 
address;  or  by  any  method  whereby 
actual  notice  is  given  to  such  person. 

(b)  Motions  to  squash.  Any  person  to 
whom  a  subpoena  is  directed  may,  prior 
to  the  time  speciHed  therein  for 
compliance,  but  in  no  event  more  than 
10  days  after  the  date  of  service  of  such 
subpoena,  apply  to  the  Director  or  any 
Deputy  Director  of  the  Office  of 
Enforcement  to  quash  or  modify  such 
subpoena,  accompanying  such 
application  with  a  statement  of  the 
reasons  therefor.  The  Director  or  the 
Deputy  Director,  as  the  case  may  be, 
may: 

(1)  Deny  the  application; 

(2)  Quash  or  revoke  the  subpoena; 

(3)  Modify  the  subpoena;  or 

(4)  Condition  the  granting  of  the 
application  on  such  terms  s  the  Director 
or  Deputy  Director  determines  to  be  just, 
reasonable,  and  proper. 

(c)  Attendance  of  witnesses. 
Subpoenas  issued  in  connection  with 
any  investigative  proceeding  or  formal 
examination  proceeding  may  require  the 
attendance  and/or  testimony  of 
witnesses  from  any  State  or  territory  of 
the  United  States  and  the  production  by 
such  witnesses  of  documentary  or  other 
tangible  evidence  at  any  designated 
place  where  the  proceeding  is  being  (or 
is  to  be)  conducted.  Foreign  nationals 


are  subject  to  such  subpoena  if  such 
service  is  made  upon  a  duly  authorized 
agent  located  in  the  United  States. 

(d)  Witness  fees  and  mileage. 
Witnesses  summoned  in  any  proceeding 
under  this  part  shall  be  paid  Ae  same 
fees  and  mileage  that  are  paid  witnesses 
in  the  district  courts  of  the  United 
States. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni 
Assistant  Secretary. 

(FR  Doc.  88-23813  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  6720-01-M 


12  CFR  Parts  522,  541, 542, 543,  544, 
545,  547,  548,  549, 569a,  569b,  and 
569c 

[No.  88-1114] 

Extension  of  Time  Period  for  Board 
Action  on  Certain  Outstanding 
Proposals 

Date:  October  11. 1988. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Proposed  rules;  extension  of 
time  period  for  board  action. 

summary:  Pursuant  to  its  regulatory 
review  procedures,  see  Board  Res.  No. 
88-269,  53  FR  13156  (April  21. 1988),  the 
Federal  Home  Loan  Bank  Board 
(“Board")  hereby  gives  notice  that  it  is 
extending  the  time  period  for  possible 
Board  action  on  the  following 
outstanding  proposed  regulations  as 
outlined  in  SUPPLEMENTARY 
INFORMATION.  The  Board  is  taking  this 
action  in  order  to  allow  adequate  time 
for  consideration  of  a  number  of 
complex  issues  raised  by  these 
proposals.  It  is  not  soliciting  additional 
comments  on  these  proposals. 
date:  October  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 
Deborah  Dakin,  Regulatory  Counsel, 
(202)  377-6445,  Regulations  and 
Legislation  Division,  Office  of  General 
Counsel,  Federal  Home  Loan  Bank 
Board,  1700  G  Street.  NW.,  Washington, 
DC  20552  or  the  appropriate  contact 
persons  listed  in  the  reference  Federal 
Register  documents. 

SUPPLEMENTARY  INFORMATION:  The 
following  are  outstanding  proposals  on 
which  the  comment  period  has  been 
closed  for  more  than  six  months  but 
which  the  Board  still  has  under  active 
consideration  for  possible  further  action. 
The  Board  is  hereby  extending  the  time 
for  possible  final  Board  action  on  each 
of  these  proposals  to  the  dates  indicated 
below: 


December  1, 1988 

1.  Conservators  and  Receivers, 
adopted  by  the  Board  on  November  8, 
1985:  50  FR  48970  (Nov.  27, 1985); 

2.  IndemniHcation  of  FHLBank 
OfHcers,  Directors,  and  Employees, 
adopted  by  the  Board  on  April  1, 1987; 

52  FR  12425  (April  16. 1987). 

January  11, 1989 

1.  Corporate  Governance  Part  I. 
adopted  by  the  Board  on  September  13, 
1985:  50  FR  38832  (Sept  25. 1985); 

2.  Corporate  Governance  Part  II, 
adopted  by  the  Board  on  November  22, 
1985;  50  FR  52482  (Dec.  24, 1985). 

The  Board  notes  that  this  action  does 
not  constitute  a  representation  that  the 
Board  will  take  Hnal  action  with  respect 
to  these  proposals,  only  that  it  may  do 
so  within  the  respective  extensions  of 
time  for  each  proposal.  Moreover,  this 
action  carries  no  implication 
whatsoever  with  respect  to  the  Board's 
view  of  the  merits  of  the  proposals  listed 
here. 

By  the  Federal  Home  Loan  Bank  Board. 
Nadine  Y.  Washington, 

Assistant  Secretary. 

(FR  Doc.  88-23910  Filed  10-14-88;  8:45  am] 
BILLING  CODE  6720-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Ch.  I 

[Summary  Notice  No.  PR-88-11] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA’s 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intendeo 
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to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  December  16, 1988. 
address:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No _ _  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-IO),  Room  915G, 


FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washin^on,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  October  6, 
1988. 

Denise  D.  Hail, 

Manager,  Program  Management  Staff. 

Petitions  for  Rulemaking 

Docket  No: 

Petitioner:  Air  Transport  Association  of 
America  (ATA) 

Regulations  Affected:  14  CFR  Section 
21.621 


Description  of  Petition:  The  petition,  if 
granted  would  require  that  any  new 
TSO  or  amendment,  revisions  or 
revocation  of  an  existing  TSO  which 
revokes  or  substantially  changes  an 
existing  TSO.  would  be  subject  to  the 
rulemaking  provisions  of  Subpart  C  of 
14  CFR  Part  11. 

Petitioner's  Reason  for  the  Rule:  ATA 
contends  that  a  TSO  is  a  form  of  a 
“license”  and  that  when  the  FAA 
substantially  amends  or  revokes  an 
existing  TSO  by  a  TSO  revision,  it 
takes  away  this  license  and  the  right 
to  build  or  use  the  equipment  covered 
by  the  existing  TSO  and  in  so  doing 
efiiectively  eliminates  property  rights 
and  impairs  contracts  between 
affected  parties. 


Petitions  for  Exemption 


Docket  No. 


Petitioner 


Regulatiorts  affected 


23936 


Westinghouse  Defense  &  Electronics 
Systems  Company  (formerly  TCOM 
Corporatioa 


§101.13(a)(2)&(4), 


Description  of  refief  sought  deposition 


Petitioner  wants  a  renewal  of  an  exemption  from  Section 
101.13(a)(2)  &  (4)  of  the  Federal  Aviation  Regulations  (FAR) 
to  permK  operation  of  a  moored  tialtoon  more  than  500  feet 
atx)ve  the  surface  of  the  earth  and  within  5  miles  of  the 


045CE....„ .  Fairchild  Aircraft  Corporation - 


046CE .  British  Aerospace. 
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British  Aerospace. — - - - 


§§  23.53(c)(6).  23.53(C)(67). 

23.67(e)(1)(i). 


§23.471,  23.473, 

23.481,  23.483, 

23.497,  23.499, 
23.511,  23.721, 
23.726,  23.727, 

23.735  and  23.737. 
§91.123(0(2) 


23.477, 

23.479, 

23.485, 

23.493, 

23.505, 

23.509, 

23.723. 

23.725, 

23.729, 

23.733, 

boundary  of  an  airport,  at  a  location  approximately  3  nauticai  ! 

miles  southeast  of  the  Elizabeth  City  Coast  Guard  Air  Station.  j 

North  Carolina.  Granted:  September  12, 1988.  ; 

Petitioner  petitioned  for  exemption  from  Federal  Aviation  Regulih 
tions  (FAR)  to  exterrt  necessary  to  certificate  their  Mode  i 

SA227-CC  Metro  IIIC  airplane  in  the  corTwriuter  category  I 

based,  in  part  on  previous  FAA  approval  of  compliaiKe  with 
the  ICAO  Annex  8  provisiorrs  of  SiFAR  41.  Deniat  ot  Exemp- 
tion- August  5,  1988.  i 

Petitioner  petitioned  for  exemption  from  certain  ground  loadng  | 

and  landing  gear  requirements  to  Part  23  to  permit  certfica-  < 

tion  of  their  Jetstream  3200  Series  airplanes  in  the  commuter  S 

category  while  meeting  certain  tremsport  category  ground  load 
and  landing  gear  requirements.  Grant  of  Exernptkxv  August  I 

24, 1988.  ! 

Petitioner  petitioned  for  exemption  from  Part  91,  paragraph 
93.123(c)(2)  of  the  Federal  Aviation  Regulations  (FAR),  14 
CFR  93.123(c)(2).  The  requested  exemption  would  permit  a 
specific  version  of  the  BAe  ATP  turboprop  trarrsport  aircraft 


certificated  for  a  maximum  seating  capacity  of  60  passengers 
to  be  operated  using  commuter  slots  at  the  4  high  density 
airports.  Commuter  slots  currently  are  limited  by  regulations  to 
aircraft  having  a  certified  passenger  capacity  of  less  than  56 
seats.  (FAR  §93.123(cK2).  Deniat  of  Exemptkxt  August  15, 
1988. 


[FR  Doc.  88-23867  Filed  10-14-88;  8:45  am] 
BIUJNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  86-ANE-44] 

Airworthiness  Directives;  Pratt  and 
Whitney  (PW)  JT90-59A,  -70A,  -7Q, 
and  -7Q3  Turbofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). _ 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 


would  require  initial  and  repetitive  eddy 
current  inspections  (EEU’s)  of  the  high 
pressure  turbine  (H^  first  stage  disk 
cooling  air  holes,  in  accordance  with 
PW  Service  Bulletin  (SB)  5744,  and 
removal  fi-om  service  of  disks  that  have 
developed  cracks.  The  proposed  AD  is 
needed  to  prevent  an  uncontained  HPT 
first  stage  disk  failure. 

date:  Comments  must  be  received  on  or 
before  November  22, 1988. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attn^Rules  Docket  No.  86- 
ANE-44, 12  New  England  Executive 


Park,  Burlington,  Massachusetts  (n803, 
or  delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  meirked: 
"Docket  No.  86-ANE^-44”. 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  311, 
between  the  hours  of  8:00  a  on.  and  4:30 
p.m..  Monday  through  Friday,  except 
federal  holidays. 

The  applicable  SB  may  be  obtained 
from  Pratt  and  Whitney,  Publication 
Department,  P.O.  Box  611,  Middletown, 
Connecticut  06457. 

A  copy  of  the  SB  is  contained  in  Rule? 
Docket  No.  86-ANE-44,  in  the  Office  of 
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the  Assistant  Chief  Counsel  Federal 
Aviation  Admamstratioe,  New  &igland 
Region.  12  New  England  Execative  I^rk. 
Burlington.  Massachusetts  01803. 

FOR  FURTHBt  INFORM A'i-KMI  COISVACT: 
Chris  Gavriei,  Engine  Certification 
Branch,  AN&-141.  Engine  Certification 
Office,  Engine  and  Propeller  Directocate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Buriington, 
Massachusetts  01803;  telejduxte  (017) 
273-7084. 

SUPFLEMENTARY  MFORMATtON: 

Interested  perscms  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  sulxnittiiig  such 
written  data,  views,  os  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  befcue  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  receiv^ 

Comments  are  spedikally  invited  on 
the  overall  regulatory.  ecMMxnic, 
environment£^  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  fw  comments, 
in  the  Rules  Dodcet,  at  the  address  given 
above,  for  examinaticm  by  interested 
persons.  A  report  summarizing  eadi 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  respcmse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  86-ANE-44’'.  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

The  FAA  has  determined  tfiat  five 
HPT  first  stage  disks  have  been  found 
cracked  to  date.  The  cracks  were  fornid 
during  routine  fluorescent  penetrant 
inspections  (FH)  of  the  disk  cooling  air 
holes  which  were  carried  out  during 
engine  shop  visits.  The  cracks  initiated 
at  the  highest  stressed  kication  (hfe 
limiting  location]  oa  the  disk  which  is  at 
the  cooling  hole  bore,  and  profMgated  in 
low  cycle  fatigue  (LCF)  mode  to  a 
maxinuun  crack  length  of  approgumately 
0.065  inches.  The  cracks  were  caused  by 
a  severely  worked  layer  of  material  on 
the  surface  attributed  to  improper 
machining  of  the  cooling  air  holes  during 
the  manufacturing  process.  Since  the 
geometry  of  the  location  where  the 
cracks  develop  makes  it  difficult  to 


detect  small  cracks  by  utilization  of  FPI, 
an  ECi  is  necessary  to  detect  any 
existing  small  cracks  and  remove 
defective  disks  from  service.  A  special 
ECI  probe  has  been  developed 
specifically  for  this  inspection,  and  is 
made  available  by  the  engine 
manufacturer. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  cd  the  same 
type  design,  the  proposed  AD  would 
require  initial  and  repetitive  EQ’s  of  the 
HIT  first  stage  disk. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distributicHi  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regulation  involves 
approximately  597  engines  at  an 
approximate  total  cost  of  $200,000.  It  has 
also  been  determined  that  few,  if  any, 
small  entities  within  the  meaning  of  the 
Regulatory  Flexilnlity  Act  will  be 
affected  since  the  proposed  rule  affects 
only  operators  using  Boeing  747  and 
McDonnell  Douglas  DC-10-40  aircraft  in 
which  the  JT^  engines  are  instafied, 
none  of  which  are  believed  to  be  small 
entities.  Therefore,  1  certify  that  this 
section  (1)  is  not  a  "ma|or  rute**  under 
Executive  Order  12291;  [2]  is  not  a 
“significant  rule”  under  ENOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  smaU  entities 
under  the  criteria  of  die  Regulatory 
Flexibility  Act 

A  copy  of  the  draft  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket  A  copy  of  it  may 
be  obtained  by  contactii^  Ae  person 
identified  nn^r  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  14  FR  Part  39 

Engines.  Air  transpxntatron.  Aircraft 
Aviation  safety  Incorporation  by 
reference. 

PART  39— {AMENOEOl 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 


amend  Part  39  of  the  Fedaal  Aviation 
Regulations  (FAR)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 

January  12, 1983);  and  14  CFR  11.85. 

§  39.13  [Amended] 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD); 

Pratt  ft  Whitney:  Applies  to  Pratt  ft  Whitney 
(PW)  rr90-59A.  -7QA,  -7Q,  and  -7Q3 
turbofan  engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  an  uncontained  high  pressure 
turbine  (HPT)  first  stage  disk  rupture,  eddy 
current  inspect  (ECI)  the  forty  cooling  air 
holes  on  disk  Part  Numbers  (P/N)  768001. 
792701,  812901,  and  819801,  in  accordance 
with  Accomplishment  Instructions  of  PW 
Service  Bulletin  (SB)  ^44.  dated  April  la 
1987,  as  follows: 

(a)  ECI  HPT  first  stage  disks  that  have 
never  been  fluorescent  penetrant  inspected 
as  follows: 

(1)  Disks  with  3,500  total  cycles  in  service 
or  more  on  die  effective  date  of  this  AD,  prior 
to  accumulating  5,000  total  cycles  in  service 
or  prior  to  accumulating  the  next  750  cycles 
in  service  after  the  effective  date  of  diis  AD. 
whichever  occurs  later. 

(2)  Disks  with  less  than  3.500  total  cycles  in 
service  on  the  effective  date  of  this  AD.  prior 
to  accunralating  5,000  total  cycles  in  service. 

(b)  ECI  HFT  first  stage  disks,  that  have 
been  previously  fluorescent  penetrant 
inspected  (FPI).  prior  to  accumulating  the 
next  3,500  cycles  in  service  since  the  last  FPI 
accomplish^  in  accordance  with  PW  Engine 
Manual  777210,  Section  72-51-06,  Inspection 
01,  for  the  IT9p-7Q  and  -7Q3,  or  in 
accordance  with  PW  Engine  Manual  754459; 
Heavy  Maintenance  Section  72-51-02.  Check- 
1,  for  the  IT9D-59A  and  -70A  as  applicable: 
or  prior  to  accumulating  the  next  250  C3rdes 
in  service  after  the  effei^ve  date  of  this  AD, 
whichever  occurs  later. 

(c)  Eddy  current  reinspect  HPT  first  stage 
disks  thereafter  at  intervals  not  to  exceed 
3,500  cycles  in  service  since  die  last  ECI. 

(d)  Remove  brom  service,  prior  to  further 
flight,  disks  found  cracked  during  the  above 
inspections  and  replaced  with  serviceable 
parts. 

(e)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.97  and  21.199 
to  a  base  where  the  AD  can  be  accompfished. 

(f)  Upon  request,  an  equivalent  means  of 
compliance  widi  the  requirmenis  of  this  AD 
may  be  approved  by  the  Manager.  Engine 
Certification  CXfice.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01809. 

(g)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  the  Manager,  Engine 
Certification  Office,  Engine  and  Propeller 
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Directorate,  Aircraft  Certification  Service, 
may  adjust  the  compliance  time  specified  in 
this  AD. 

Should  this  proposed  rule  be  adopted, 
the  FAA  will  request  the  approval  of  the 
office  of  the  Federal  Register  to 
incorporate  by  reference  the 
manufacturer’s  SB  identified  and 
described  in  this  document 

Issued  in  Burlington,  Massachusetts,  on 
October  5, 1988. 

Arthur  |.  Pidgeon, 

Acting  Manager,  Engine  and  Propeller 
Directorate  Aircraft  Certification  Service. 

(FR  Doc.  88-23872  Filed  10-14-88;  8:45  am] 
BtLUNG  CODE  4910-13-H 


14  CFR  Part  73 

[Airspace  Docket  No.  83-AWA-26] 

Proposed  Department  of  Energy 
Prohibfied  Areas 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Advance  notice  of  proposed 
rulemaking;  withdrawal. 

summary:  This  notice  withdraws  the 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM),  Airspace  Docket 
No.  83-AWA-26,  which  was  published 
in  the  Federal  Register  on  February  8, 
1984.  That  ANPRM  proposed  to 
establish  and/or  modify  prohibited 
airspace  areas  at  nine  Department  of 
Energy  (DOE)  nuclear  facilities  located 
at  Aiken,  SC;  Golden,  CO;  Idaho  Falls, 
ID;  Los  Alamos,  NM;  Oak  Ridge,  TN; 
Richland,  WA;  San  Francisco,  CA; 
Livermore,  CA,  and  Amarillo,  TX, 
EFFECTIVE  DATE:  0901  u.t.c.  October  17. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Paul  Gallant,  Airspace  Branch  (ATO- 
240],  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone;  (202)  267-9253. 

The  Proposed  Rule 

On  February  8, 1984,  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  was  published  in  the  Federal 
Register  to  establish  new,  or  to  modify 
existing  prohibited  areas  at  nine 
Department  of  Energy  (DOE)  nuclear 
facilities  (49  FR  4765).  The  ANPRM 
proposed  to  establish  these  prohibited 
areas  at  the  request  of  DOE  to  enhance 
security  at  the  li'’ted  DOE  sites. 


However,  alternative  measures  have 
been  taken  to  address  security  concerns 
and  DOE  has  withdrawn  its  request. 
Accordingly,  this  docket  action  is  no 
longer  necessary. 

List  of  Subjects  in  14  CFR  Part  73 
Aviation  safety.  Prohibited  areas. 
Withdrawal  of  ANPRM 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Advance  Notice  of 
Proposed  Rulemaking,  Airspace  Docket 
No.  83-AWS-26,  as  published  in  the 
Federal  Register  on  February  8, 1984  (49 
FR  4765)  is  hereby  withdrawn. 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510, 
1522;  E.0. 10854;  49  U.S.C.  106(g)  (Revised 
Pub.  L  97-449,  January  12. 1983);  14  CFR 
11.69. 

Issued  in  Washington,  DC,  on  October  6, 
1988. 

Shelomo  Wugalter, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc.  88-23873  Filed  10-14-88;  8:45  am] 
BILUNO  CODE  4910-13-M 


14  CFR  Part  75 

[Airspace  Docket  No.  88-AGL-20] 

Proposed  AReration  of  Jet  Route 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Jet  Route  J-522  by 
extending  it  fi'om  Green  Bay,  WI,  to 
Fargo,  ND,  via  Brainerd,  MN.  I'his  jet 
route  would  shorten  the  distance  to  the 
Dakotas  and  other  areas  to  the  west. 
This  action  would  save  fuel. 

DATES:  Comments  must  be  received  on 
or  before  November  28, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Great  Lakes  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  88- 
AGL-20,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  918,  800  Independence 
Avenue  SW.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  ffie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  88- 
AGL-20.’’  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Availability  of  NPRM’s 
Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
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11-2  which  describes  the  applicatioa 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75]  to 
alter  the  description  of  ]-522  by 
extending  it  irom  Green  Bay,  WI,  to 
Fargo,  ND,  via  &ainerd.  MN.  Currently, 
aircraft  are  given  radar  vectors  between 
those  pomts.  This  change  would  provide 
a  charted  route  for  an  area  radar  vectors 
are  normally  provided.  This  acticm 
would  reduce  fuel  consumption.  Section 
75.100-  of  Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 

1988. 

The  FAA  has  determined  that  this 
proposed  reuglation  (»ly  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  “major  rule"  under 
Executive  (>der  12291;  (2]  is  not  a 
“significant  rule"  imder  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3J  does  not 
warrant  preparation  of  a  regulatory 
evaluation  cls  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authoritj' 
delegated  to  me,  the  Federal  Aviation 
Administraton  iHt>po8e8  to  amend  Part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  75)  as  foHowsr 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  fediows:^ 

Authority:  49  U.S.C.  t348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g] 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  lim 

§  75.100  [Amended] 

2.  Section  75.100  is  amended  as 
follows; 

1-522  [Amended] 

By  removing  the  words  "From  Green  Bay, 
WI,  via”  and  substituting  the  words  “From 
Fargo,  ND;  Brainerd,  MN;  Green  Bay,  WV 


Issued  in  Washington,  DC,  on  October  4, 
1988. 

Shelomo  Wugalter, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

[FR  Doc.  88-23874  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  4910-13-H 


INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  211 

Enforcement  Procedures 

agency:  U.S.  Intematitxial  Trade 
Commissitm. 

action:  Proposed  rules  and  request  for 
comments. 

summary:  The  Commission  is  proposing 
to  revise  Part  211  of  the  Coounission's 
Rules  of  Practice  and  Procedure.  Part 
211  sets  forth  rules  governing 
enforcement  procedures,  consent  orders, 
and  advisory  opinions  relating  to 
Commisrion  investigations  conducted 
pmsuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  US.C.  1337). 

The  amendments  to  Part  211  [Kovide, 
in  particular,  for  streamlining  the 
procedure  for  issuing  consent  orders;  for 
formalizing  the  procedure  for  issuing 
advisory  opinions;  for  clarifying  the 
procedure  for  modifying  cur  dissolving 
exclusion  orders,  cease  and  desist 
orders,  and  consent  orders;  and  for  the 
elimination  of  obsolete,  redundant, 
inapt,  and  undear  terminology. 

DATES:  Comments  will  be  considered  if 
received  by  December  1, 1988. 
ADDRESSES:  All  comments  concering  the 
proposed  rules  should  be  submitted  to 
the  Secretary,  U.S.  International  Tlade 
Commission,  500  E  Street,  SWm 
Washington,  DC  20136. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  Bardos,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW.. 
Washington,  DC  20436,  telephone  202- 
252-1102.  Hearing  impeiired  individuals 
may  obtain  further  information  on  this 
matter  by  contacting  the  Commission's 
TDD  terminal  at  202-252-1810. 
SUPPLEMENTARY  INFORMATION:  Secticm 
335  of  the  Tariff  Act  of  1930  (19  U.S.C.. 
1335]  authorizes  the  Commission  to 
adopt  such  reasonable  procedures  and 
rules  and  regulations  as  it  deems 
necessary  to  carry  out  its  functions  and 
duties.  It  should  ^  noted  that  this 
rulemaking  is  distinct  from  the  interim 
rules  promul^ted  to  implement  the 
amendments  to  section  337  effected  by 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1968,  which 
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were  published  in  the  Federal  Ref^tter 
on  Auguat  29, 1988  (53  FR  33043). 
However,  the  proposed  roles  containel 
in  this  notice  incorporate  the  changes 
made  to  19  CFR  Part  211  by  the  interim 
rules. 

The  Commission  has  deternuBed  that 
the  proposed  revisions  do  not  constitute 
a  major  rule  fmr  the  purpoaes  of 
Executive  Order  12291,  because  they  do 
not  fall  widiin  the  categories  described 
in  section  1(b)  of  the  EO. 

Explanation  of  Proposed  Revisions  to  19 
CFR  Part  211 

Section  211.01 

Section  211.01  is  amended  to  r^lace 
the  reference  to  “final  Commission 
actions"  by  the  more  specific  “exclusion 
orders,  cease  and  desist  wders,  and 
consent  orders.”  The  same  amendment 
is  made  in  other  sections. 

Section  211.10 

Subpart  A  and  §  211.10  are  deleted. 
The  section  is  (1)  vague  in  its 
description  of  the  procedure 
contemplated  and  (2)  imnecessary  in 
view  of  the  fact  that  it  has  never  been 
used.  Sut^rts  B  and  C  are  redesignated 
Subparts  A  and  B. 

Section  211.^ 

Section  211.20  is  amended  to  provide 
for  submissin  of  proposed  consent 
orders  prior  to  institution  of  an 
investigation  under  section  337  only 
during  proceedings  under  section  603  of 
the  Trade  Act  of  1974  (19  U.S.C.  2482). 
The  change  is  proposed  in  order  to 
simplify  standard  preinstitutian 
procedure.  The  term  “presiding  officiar 
is  replaced  by  the  term  “administrative 
law  judge."  The  word  “proposed” 
modifying  “consent  order  agreement"  is 
deleted  because  the  agreement  exists 
between  the  parties  even  before  the 
Commission  considers  it  Section  211.20 
is  also  amended  to  eliminate  as 
unnecessary  the  provision  for  issuing  a 
Federal  Register  notice  upon  the 
Commission’s  rece4)t  of  an  initial 
determination  concerning  termination  of 
an  investigation  on  the  basis  of  a 
consent  order. 

Section  211.20  is  also  amended  to 
streamline  the  consent  order  process  b/ 
eliminating  the  requirement  that 
complainant  and  the  Commission 
investigative  attcHmey  must  partidpate 
in  the  filing  erf  a  motion  to  terminate  an 
investigation  on  the  basis  of  a  consent 
order.  The  Commission  is  particalary 
interested  in  receiving  comments  on  the 
legal  and  practical  consequences  of  diis 
proposed  amendment. 
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Section  211.21 

Section  211.21  is  amended  to  eliminate 
as  unnecessary  the  requirement  that  the 
Commission  give  reasons  for  issuing  a 
consent  order.  This  provision  is 
unnecessary  because  the  Commission 
normally  issues  every  consent  order  for 
the  same  reasons,  i.e.,  the  consent  order 
complies  with  the  Commission's  rules 
and  is  not  inappropriate  in  view  of  the 
public  interest  factors  listed  in  §  211.21. 
The  phrase  “reject  the  proposed 
agreement”  is  replaced  by  “reverse  the 
initial  determination”  to  conform  to 
Commission  procedure. 

Section  211.22 

Section  211.22  is  amended  to  require 
each  consent  order  agreement  to  specify 
that  the  agreement  will  not  apply  to 
intellectual  property  rights  that  have 
expired  or  been  foimd  invalid  or 
unenforceable,  if  the  finding  has  been 
upheld  on  appeal  or  the  time  for  appeal 
has  expired.  This  amendment  recognizes 
that  the  Commission  does  not  order 
relief  based  on  invalid  or  unenforceable 
intellectual  property  rights.  The 
Commission  considers,  as  part  of  its 
determination  on  the  public  interest, 
whether  the  issuance  of  a  consent  order 
is  appropriate  if  a  finding  of 
noninfringement  or  of  no  violation  of 
section  337  has  been  made.  Section 
211.22  is  also  amended  to  change  the 
reference  to  respondent's  admission  of 
violation  of  section  337  to  admission 
that  an  unfair  act  has  been  committed, 
since  the  elements  of  violation  other 
than  the  unfair  act  are  typically  matters 
for  the  Commission's  decision,  not 
respondent's  admission.  The  second 
sentence  of  §  211.22(b]  is  deleted  as 
uimecessary,  because  the  Commission 
construes  the  terms  of  consent  orders 
according  to  general  principles  of 
contract  law. 

Section  211.50 

Section  211.S0  is  amended  to  delete 
paragraphs  (b)  and  (c)  and  most  of  (a)  as 
unnecessary,  and  to  retitle  the  section 
“Applicability.”  The  proposed 
amendments  apply  to  outstanding  and 
future  exclusion  orders,  cease  and  desist 
orders,  and  consent  orders,  but  not  to 
ongoing  enforcement  proceedings. 

Section  211.51 

Section  211.51  is  revised  to  remove  as 
unnecessary  the  second  sentence  of 
paragraph  (b)  and  the  last  sentence  of 
paragraph  (d).  The  beginning  of 
paragraph  (d)  is  reworded  to  eliminate 
the  reference  to  Conunission  approval  of 
consent  orders,  since  the  Commission 
does  not  approve  consent  orders,  but 
rather  agrees  to  issue  them. 


Section  211.52 

Section  211.52  is  reissued  without 
revision. 

Section  211.53 

Section  211.53  is  amended  to  remove 
the  last  clause  of  paragraph  (a)  as 
unnecessary. 

Section  211.54 

Except  for  paragraph  (a),  which  is 
deleted  because  the  Commission  does 
not  in  practice  give  the  subject  advice, 

$  211.54  is  moved  to  the  end  of  Part  211 
and  into  a  new  Subpart  C.  The  rule, 
renumbered  §  211.59,  is  identical  to  tlie 
existing  §  211.54(b]  and  (c)  except  for 
the  following  changes.  The  amendments 
eliminate  the  restriction  that  only 
respondents  can  request  an  advisory 
opinion,  to  bring  the  rule  into  line  with 
Commission  practice.  Also  eliminated, 
as  unnecessary,  are  the  word  “new"  in 
the  first  sentence  of  paragraph  (b)  and 
the  words  “rescind”  and  “rescission”  in 
paragraph  (c).  The  phrase  “or  section 
337”  is  deleted  from  the  first  sentence  of 
paragraph  (b)  to  preserve  the  limited 
scope  of  advisory  opinions,  which  have 
in  practice  addressed  the  coverage  of 
orders  rather  than  issues  concerning 
violation  such  as  patent  validity  or  the 
existence  of  a  domestic  industry.  The 
amendments  add  to  the  end  of 
paragraph  (b)  the  first  two  duties 
imposed  by  the  Commission  on 
requesters  of  advisory  opinions  in  Inv. 
No.  337-TA-68,  Certain  Surveying 
Devices.  As  to  the  third  criterion  of 
Surveying  Devices,  the  Commission 
continues  to  require  that  the  requester  of 
an  advisory  opinion  fully  state  its 
request  in  its  first  submission  to  the 
Commission,  since  the  Commission  does 
not  wish  to  issue  seriatim  advisory 
opinions  to  the  same  requester  on  the 
same  subject.  Finally,  the  amendments 
add  a  statement  that  advisory  opinion 
proceedings  are  not  subject  to  specified 
sections  of  the  Administrative  I^ocedure 
Act  (5  U.S.C,  551  et  seq.).  This  last 
change  is  made  to  stress  that  advisory 
opinion  proceedings  may  be  less  formal 
than  full  investigations  under  section 
337,  are  limited  in  scope  to  advice 
concerning  existing  Commission  orders, 
and  do  not  result  in  a  determination  of 
violation  of  section  337. 


is  deleted  as  incorrect,  since  the 
reference  should  be  the  original  consent 
order. 

Section  211.56 

Section  211.56  is  renumbered  §  211.55 
and  amended  to  rearrange  its 
paragraphs  in  a  more  logical  order, 
starting  with  informal  proceedings 
(current  paragraph  (a)),  following  with 
formal  proceedings  (current  paragraph 
(cj),  and  ending  with  court  proceedings 
(current  paragraph  (b)].  The  paragraph 
on  formal  proceedings  is  amended  to 
permit  the  institution  of  an  enforcement 
proceeding  after  the  filing  of  a  complaint 
by  the  complainant  in  the  original 
investigation  or  by  the  Commission  on 
its  own  initiative.  A  notice  of  institution, 
rather  than  the  entire  complaint,  would 
be  published  in  the  Federal  Register. 
Respondents  would  have  fifteen  (15) 
days  from  service  of  the  complaint  to 
answer,  rather  than  the  existing  fifteen 
(15)  days  from  receipt.  The  section  is 
also  amended  to  eliminate  the  overly 
restrictive  qualification  “mandatory” 
before  “injuction,”  delete  as  redundant 
the  phrase  “of  any  kind”  in  paragraph 
(b)  and  the  phrase  “or  charges”  in 
paragraph  (c),  and  correct  typographical 
errors.  The  last  phrase  in  the  first 
subparagraph  of  paragraph  (c)  is  deleted 
on  the  ground  that  the  phrase  is 
incompatible  with  standard 
adjudicatory  procedure. 

Section  211.57 

Section  211.57  is  renumbered  §  211.56 
and  amended  to  provide  for  a  “petition” 
instead  of  the  inapt  “motion,”  to  require 
that  petitions  be  served  on  all  parties  to 
the  original  investigation,  to  streamline 
procedure  by  replacing  the  existing 
system  of  provisional  acceptance  with 
an  institution  procedure  similar  to  that 
used  in  the  institution  of  section  337 
investigations,  and  to  delete  as 
unnecessary  the  penultimate  sentence  of 
paragraph  (b).  The  Commission  prefers 
to  issue  an  advisory  opinion  rather  than 
to  modify  or  dissolve  an  order,  if  the 
issuance  of  an  advisory  opinion  can 
resolve  the  question  raised  by  the 
person  petitioning  for  modification  or 
dissolution  of  an  order. 

Section  211.58 


Section  211.55 

Section  211.55  is  renumbered  §  211.54, 
retitled  more  appropriately 
“Modification  of  reporting 
requirements,”  and  amended  to  extend 
its  coverage  to  exclusion  orders,  in  order 
to  cover  the  eventuality  that  information 
requirements  are  imposed  in  exclusion 
orders.  The  phrase  “proposed  modified” 


Section  211.58  is  renumbered  §  211.57. 
Section  211.59 

Section  211.59  is  renumbered  §  211.58. 

A  new  subpart  C  is  created  to 
comprise  new  section  211.59,  which  is 
identical  to  old  §  211.54,  except  for  the 
deletion  of  paragraph  (a)  and  the 
changes  noted  above. 
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List  of  Subjects  in  19  CFR  Part  211 

Administrative  practice  and 
procedure.  Enforcement. 

Part  211  is  revised  to  read  as  follows: 

PART  211— ENFORCEMENT 
PROCEDURES 

211.01  Purpose. 

Subpart  A— Consent  Order  Procedure 

211.20  Opportunity  to  submit  proposed 
consent  order. 

211.21  Settlement  by  consent. 

211.22  Contents  of  consent  order  agreement. 

Subpart  B — Enforcement,  Modification,  and 
Revocation  of  Exclusion  Orders,  Cease  and 
Desist  Orders,  and  Consent  Orders 

211.50  Applicability. 

211.51  Information  gathering. 

211.52  Confidentiality  of  information. 

211.53  Review  of  reports. 

211.54  Modification  of  reporting 
requirements. 

211.55  Proceedings  to  enforce  exclusion 
orders,  cease  and  desist  orders,  and 
consent  orders. 

211.56  Modification  or  rescission  of 
exclusion  orders,  cease  and  desist 
orders,  and  consent  orders. 

211.57  Temporary  emergency  action. 

211.58  Notice  of  enforcement  action  to 
Government  agencies. 

Subpart  C— Advisory  Opinions 

211.59  Advisory  opinions. 

Authority:  19  U.S.C.  1333, 1335,  and  1337. 

§211.01  Purpose. 

This  part  sets  forth  procedures  for  the 
settlement  by  consent  of  matters  that 
involve  alleged  violations  of  section  337 
of  the  Tariff  Act  of  1930  and  for  the 
enforcement,  modification,  and 
revocation  of  exclusion  orders,  cease 
and  desist  orders,  and  consent  orders. 
Definitions  applicable  to  Part  210  apply 
to  this  part  unless  specifically  provided 
otherwise. 

Subpart  A— Consent  Order  Procedure 

§  2 1 1.20  Opportunity  to  submit  proposed 
consent  order. 

(a)  Prior  to  institution  of  an 
investigation.  Where  time,  the  nature  of 
the  proceeding,  and  the  public  interest 
permit,  any  person  being  investigated 
pursuant  to  section  603  of  the  Trade  Act 
of  1974  (19  U.S.C.  2482)  shall  be  afforded 
the  opportunity  to  submit  to  the 
Commission  a  proposal  for  disposition 
of  the  matter  under  investigation  in  the 
form  of  a  consent  order  agreement  that 
incorporates  a  proposed  consent  order 
executed  by  or  on  behalf  of  such  person 
and  that  complies  with  the  requirements 
of  §  211.22. 

(b)  Subsequent  to  institution  of  an 
investigation.  In  investigations  under 
section  337  of  the  Tariff  Act  of  1930,  a 


proposal  to  settle  a  matter  by  consent 
shall  be  submitted  as  a  motion  to  the 
administrative  law  judge  to  terminate  an 
investigation  under  §  210.51  of  this 
chapter  together  with  a  consent  order 
agreement  that  incorporates  a  proposed 
consent  order.  If  the  consent  order 
agreement  contains  confidential 
business  information  within  the  meaning 
of  §  201.6  of  this  chapter,  a  copy  of  the 
agreement  with  such  information 
deleted  shall  accompany  the  motion. 

The  agreement  shall  comply  with  the 
requirements  of  §  211.22.  At  any  time 
prior  to  commencement  of  a  hearing  as 
provided  in  §  210.41(a)(l]  of  this  chapter, 
the  motion  may  be  filed  by  one  or  more 
respondents.  However,  upon  request 
and  for  good  cause  shown,  the 
administrative  law  judge  may  consider 
such  a  motion  during  or  after  a  hearing. 
The  filing  of  the  motion  shall  not  stay 
proceedings  before  the  adminsitrative 
law  judge  unless  the  administrative  law 
judge  so  orders.  The  administrative  law 
judge  shall  promptly  file  with  the 
Commission  an  initial  determination 
regarding  the  motion  for  termination.  If 
the  initial  determination  contains 
confidential  business  information,  a 
copy  of  the  initial  determination  with 
such  information  deleted  shall  be  filed 
with  the  Commission  simultaneously 
with  the  filing  of  the  confidential  version 
of  the  initial  determination.  Pending 
disposition  by  the  Commission  of  a 
consent  order  agreement,  a  party  may 
not,  absent  good  cause  shown, 
withdraw  from  the  agreement  once  it 
has  been  submitted  pursuant  to  this 
section. 

§  21 1.221  Settlement  by  consent. 

(a)  If  an  initial  determination  granting 
the  motion  for  termination  based  on  a 
consent  order  agreement  is  filed  with 
the  Commission,  the  Commission  shall 
promptly  serve  copies  of  the 
nonconfidential  version  of  the  initial 
determination  and  the  consent  order 
agreement  on  the  Department  of  Health 
and  Human  Services,  the  Department  of 
justice,  the  Federal  Trade  Commission, 
and  such  other  departments  and 
agencies  as  the  Commission  deems 
appropriate. 

(b)  The  commission,  after  considering 
the  effect  of  the  settlement  by  consent 
upon  the  public  health  and  welfare, 
competitive  conditions  in  the  U.S. 
economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers  in  the 
maimer  provided  by  §  210.58(a)  of  this 
chapter,  shall  dispose  of  the  initial 
determination  according  to  the 
procedures  of  sections  210.53  through 
210.56  of  this  Chapter.  In  accordance 


with  subsection  (c)  of  section  337  of  the 
Tariff  Act  of  1930,  an  order  of 
tennination  based  upon  a  consent  order 
agreement  need  not  constitute  a 
determination  as  to  violation  of  section 
337.  The  Commission  shall  publish  in  the 
Federal  Register  and  serve  on  all  parties 
notice  of  its  action.  Should  the 
Commission  reverse  the  initial 
determination  and  deny  the  motion,  the 
parties  are  in  no  way  bound  by  their 
proposal  in  later  actions  before  the 
Commission. 

§  21 1.22  Contents  of  consent  order 
agreement 

(a)  Contents.  Every  consent  order 
agreement  shall  contain,  in  addition  to 
the  proposed  consent  order,  the 
following: 

(1)  An  admission  of  all  jurisdictional 
facts; 

(2)  An  express  waiver  of  all  rights  to 
seek  judicial  review  or  otherwise 
challenge  or  contest  the  validity  of  the 
consent  order;  and 

(3)  A  statement  that  the  enforcement, 
modification,  and  revocation  will  be 
carried  out  pursuant  to  Subpart  D  of  Part 
211,  incorporating  by  reference  the 
Commission’s  Rules  of  Practice  and 
Procedure.  In  the  case  of  an  intellectual 
property-based  investigation,  the 
consent  order  agreement  shall  also 
contain  a  statement  that  the  consent 
order  agreement  shall  not  apply  with 
respect  to  any  claim  of  any  intellectual 
property  right  that  has  expired  or  been 
found  or  adjudicated  invalid  or 
unenforceable  by  the  Commission  or  a 
court  or  agency  of  competent 
jurisdiction,  provided  that  such  finding 
or  judgment  has  been  affirmed  by  all 
appellate  tribunals  of  competent 
jurisdiction  or  the  time  for  filing  appeals 
with  such  appellate  tribunals  has 
expired  without  appeal  being  taken.  The 
consent  order  agreement  may  contain  a 
statement  that  the  signing  thereof  is  for 
settlement  purposes  only  and  does  not 
constitute  admission  by  any  respondent 
that  an  unfair  act  has  been  committed. 

(b)  Effect,  interpretation,  and 
reporting.  The  consent  order  shall  have 
the  same  force  and  effect  and  may  be 
enforced,  modified,  or  revoked  in  the 
same  manner  as  is  provided  in  section 
337  of  the  Tariff  Act  of  1930  and  Parts 
210  and  211  for  other  Commission 
action.  The  Commission  may  require 
periodic  compliance  reports  pursuant  to 
Subpart  B  of  Part  211  to  be  submitted  by 
the  person  entering  into  the  consent 
order  agreement. 
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Subpart  B— Enforcement, 

Modification,  artd  Revocation  of 
Exclusion  Orders,  Ceme  and  Desist 
Orders,  and  Consent  Orders 

§211.50  AppHcabiHty. 

The  rules  in  this  subpart  apply  to 
exclusion  orders,  cease  and  desist 
orders,  and  consent  orders. 

§  21 1.51  Information  gathering. 

(a)  Power  to  require  information. 
Whenever  the  Conunission  issues  an 
exclusion  order,  cease  and  desist  order, 
or  consent  order,  it  may  require  any 
person  to  report  facts  available  to  that 
person  that  will  aid  the  Commission  in 
determining  whether  and  to  what  extent 
there  is  compliance  with  the  order  or 
whether  and  to  what  extent  the 
conditions  that  led  to  the  order  are 
changed.  The  Commission  may  also 
include  provisions  that  exercise  any 
other  information  gathering  power 
available  to  it  by  law.  The  Commission 
may  at  any  time  request  the  cooperation 
of  any  person  or  agency  in  supplying  it 
with  information  that  will  aid  it  in  these 
determinations. 

(b)  Form  and  detail  of  reports.  Reports 
under  paragraph  (a)  of  this  section  are 
to  be  in  writing,  under  oath,  and  in  such 
detail  and  in  such  form  as  the 
Commission  prescribes. 

fc)  Power  to  enforce  informational 
requirements.  Terms  and  conditions  of 
exclusion  orders,  cease  and  desist 
orders,  and  consent  orders  for  reporting 
and  information  gathering  shall  be 
enforceable  by  the  Commission  by  a 
civil  action  under  19  U.S.C.  1333,  or,  at 
the  Commission's  discretion,  in  the  same 
manner  as  any  other  provision  of  the 
exclusion  order,  cease  and  desist  order, 
or  consent  order  is  enforceable. 

(d)  Term  of  reporting  requirement.  An 
exclusion  order,  cease  and  desist  order, 
or  consent  order  may  provide  for  the 
frequency  of  reporting  or  information 
gathering  and  the  date  on  which  these 
activities  are  to  terminate.  If  no  date  for 
termination  is  provided,  reporting  and 
information  gathering  shall  terminate 
when  the  exclusion  order,  cease  and 
desist  order,  or  consent  order  or  any 
amendment  to  it  expires  by  its  own 
terms  or  is  terminated. 

§  21 1.52  Confidentiality  of  information. 

Confidential  information  (as  defined 
in  §  201.6(a]  of  this  Chapter)  that  is 
provided  to  the  Commission  pursuant  to 
exclusion  order,  cease  and  desist  order, 
or  consent  order  will  be  received  by  the 
Commission  in  confidence.  Requests  for 
conHdential  treatment  shall  comply  with 
section  201.6  of  the  Commission’s  rules. 
The  restrictions  on  disclosure  and  the 
procedures  for  handling  such 


information  (which  are  set  out  in 
§§  210.6  and  210.44  of  this  Chapter)  shall 
apply  and,  in  a  proceeding  under 
§§  211.55  or  211.56,  the  Commission  or 
the  presiding  administrative  law  judge 
may,  upon  motion  or  sua  sponte,  issue  or 
continue  appropriate  protective  orders. 

§211.53  Review  of  reports. 

(a)  Review  to  insure  compliance.  The 
Commission,  through  its  Office  of  Unfair 
Import  Investigations,  will  review 
reports  submitted  pursuant  to  any 
exclusion  order,  cease  and  desist  order, 
or  consent  order  and  conduct  such 
further  investigation  as  it  deems 
necessary  to  insiu«  compliance  with  its 
orders. 

(b)  Extension  of  time.  The  Director  of 
the  Office  of  Unfair  Import 
Investigations  may,  for  good  cause 
shown,  extend  the  time  in  which  reports 
required  by  an  exclusion  order,  cease 
and  desist  order,  or  consent  order  may 
be  nied.  An  extension  of  time  within 
which  a  report  may  be  filed,  or  the  filing 
of  a  report  that  does  not  evidence  full 
compliance  with  the  order,  does  not  in 
any  circumstances  suspend  or  relieve  a 
respondent  from  its  obligation  imder  the 
law  with  respect  to  compliance  with 
such  order. 

§  21 1.54  Modification  of  reporting 
requirements. 

(a)  Exclusion  and  cease  and  desist 
orders.  The  Commission  may  modify 
reporting  requirements  of  exclusion  and 
cease  and  desist  orders  as  necessary. 

(1)  To  assure  compliance  with  an 
outstanding  exclusion  order  or  cease 
and  desist  order; 

(2)  To  take  account  of  changed 
circumstances;  or 

(3)  To  minimize  the  burden  of 
reporting  or  informational  access.  An 
order  to  modify  reporting  requirements 
shall  identify  ffie  reports  involved  and 
state  the  reason  or  reasons  for 
modification.  No  reporting  requirement 
will  be  suspended  during  the  pendency 
of  such  a  modification  unless  the 
Commission  so  orders.  The  Commission 
may,  if  the  public  interest  warrants, 
announce  that  a  modification  of 
reporting  is  under  consideration  and  ask 
for  comment,  but  it  may  also  modify  any 
reporting  requirement  at  any  time 
without  notice,  consistent  with  the 
standards  of  this  section. 

(b)  Consent  orders.  Consistent  with 
the  standards  set  forth  in  paragraph  (a) 
of  this  section,  the  Commission  may 
modify  reporting  requirements  of 
consent  orders.  The  Commission  shall 
publish  a  notice  of  any  proposed  change 
in  the  Federal  Register,  together  with  the 
reporting  requirements  to  be  modified 
and  the  reasons  therefor,  and  serve 


notice  on  each  party  subject  to  the 
consent  order.  Such  parties  shall  be 
given  the  opportunity  to  submit  briefs  to 
the  Commission,  and  the  Commission 
may  hold  a  hearing  on  the  matter. 

§211.55  Procaedings  to  enforce  exdtision 
orders,  cease  and  desist  orders,  and 
consent  orders. 

(a)  Informal  enforcement  proceedings. 
Informal  enforcement  proceedings  may 
be  conducted  by  the  Commission, 
through  its  Office  of  Unfair  Import 
Investigations,  with  respect  to  any  act  or 
omission  by  any  person  in  violation  of 
any  provision  of  an  exclusion  order, 
cease  and  desist  order,  or  consent  order. 
Such  matters  may  be  handled  by  the 
Commission  through  correspondence  or 
conference  or  in  any  other  way  that  the 
Commission  deems  appropriate.  I'he 
Commission  may  issue  such  orders  as  it 
deems  appropriate  to  implement  and 
insure  compliance  with  the  terms  of  an 
exclusion  order,  cease  and  desist  order, 
or  consent  order,  or  any  part  thereof. 

Any  matter  not  disposed  of  informally 
may  be  made  the  subject  of  a  formal 
proceeding  pursuant  to  this  Subpart 

(b)  Formal  Commission  enforcement 
proceedings.  (1)  The  Commission  may 
institute  an  enforcement  proceeding  at 
the  Commission  level  upon  the  filing  by 
the  complainant  in  the  original 
investigation  or  by  the  Commission  of  a 
complaint  setting  forth  alleged 
violations  of  any  exclusion  order,  cease 
and  desist  order,  or  consent  order.  If  a 
proceeding  is  instituted,  the  complaint 
shall  be  served  upon  the  alleged  violator 
and  a  notice  of  institution  published  in 
the  Federal  Register.  Within  fifteen  (15) 
days  after  the  date  of  service  of  such  a 
complaint,  the  named  respondent  shall 
file  a  response  to  it.  Reponses  shall  fully 
advise  the  Commission  as  to  the  nature 
of  any  defense  and  shall  admit  or  deny 
each  allegation  of  the  complaint 
specifically  and  in  detail  imless  the 
respondent  is  without  knowledge,  in 
which  case  its  answer  shall  so  state  and 
the  statement  shall  operate  as  a  denial. 
Allegations  of  fact  not  denied  or 
controverted  may  be  deemed  admitted. 
Matters  alleged  as  affimative  defenses 
shall  be  separately  stated  and 
numbered. 

(2)  Upon  the  failure  of  a  respondent  to 
file  and  serve  a  response  within  the  time 
and  in  the  manner  prescribed  herein  the 
Commission,  in  its  discretion,  may  find 
the  facts  alleged  in  the  complaint  to  be 
true  and  take  such  action  as  may  be 
appropriate  without  notice  or  hearing, 
or,  in  its  discretion,  proceed  without 
notice  to  take  evidence  on  the 
allegations  set  forth  in  the  complaint, 
provided  that  the  Commission  (or 
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administrative  law  judge,  if  one  is 
appointed)  may  permit  late  filing  of  an 
answer  for  good  cause  shown. 

(3)  The  Commission,  in  the  course  of  a 
formal  enforcement  proceeding  under 
paragraph  (b)  of  this  section  may  hold  a 
public  hearing  and  afford  the  parties  to 
the  enforcement  proceeding  the 
opportunity  to  appear  and  be  heard.  The 
hearing  provided  for  under  paragraph 
(b)  of  Ais  section  is  not  subject  to 
sections  554,  555,  556,  557,  and  702  of 
title  5,  United  States  Code.  The 
Commission  may  delegate  any  hearing 
under  paragraph  (b)  of  this  section  to 
the  Chief  Adn^istrative  Law  Judge  for 
designation  of  a  presiding 
administrative  law  judge,  who  shall 
certify  a  recommended  determination  to 
the  Commission. 

(4)  Upon  conclusion  of  an  enforcement 
proceeding  under  paragraph  (b)  of  this 
section,  the  Commission  may: 

(i)  modify  a  cease  and  desist  order, 
consent  order,  or  exclusion  order  in  any 
manner  necessary  to  prevent  the  unfair 
practices  that  were  originally  the  basis 
for  issuing  such  order; 

(ii)  bring  civil  actions  in  a  United 
States  district  court  pursuant  to 
paragraph  (c)  of  this  section  (and 
subsection  (f)  of  section  337  of  the  Tariff 
Act  of  1930)  requesting  the  imposition  of 
a  civil  penalty  or  the  issuance  of 
injunctions  incorporating  the  relief 
sought  by  the  Commission;  or 

(iii)  revoke  the  cease  and  desist  order 
or  consent  order  and  direct  that  the 
articles  concerned  be  excluded  from 
entry  into  the  United  States. 

(5)  Prior  to  effecting  any  modification, 
revocation,  or  exclusion  under 
paragraph  (b)  of  this  section,  the 
Commission  shall  consider  the  effect  of 
such  action  upon  the  public  health  and 
welfare,  competitive  conditions  in  the 
U.S.  economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers. 

(6)  bi  lieu  of  or  in  addition  to  taking 
any  action  provided  for  in  paragraph 
(b)(1)  of  this  section,  the  Commission 
may  issue,  pursuant  to  subsection  (i)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
order  providing  that  any  article 
imported  in  violation  of  the  provisions 
of  section  337  and  an  outstanding  final 
exclusion  order  issued  pursuant  to 
subsection  (d)  of  section  337  be  seized 
and  forfeited  to  the  United  States,  if  the 
following  conditions  are  satisfied: 

(i)  The  owner,  importer,  or  consignee 
of  the  article  (or  the  agent  of  such 
person)  previously  attempted  to  import 
the  article  into  the  United  States; 

(ii)  The  article  previously  was  denied 
entry  into  the  United  States  by  reason  of 
a  final  exclusion  order,  and 


(iii)  Upon  such  previous  denial  of 
entry,  the  Secretary  of  the  Treasury 
provided  the  owner,  importer,  or 
consignee  of  the  article  (or  the  agent  of 
such  person)  with  written  notice  of  the 
aforesaid  exclusion  order  and  the  fact 
that  seizure  and  forfeiture  would  result 
firom  any  further  attempt  to  import  the 
article  into  the  United  States. 

(c)  Court  enforement  To  enforce  an 
exclusion  order,  cease  and  desist  order, 
or  consent  order,  the  Commission  may, 
without  prior  notice  to  a  respondent  or 
any  other  type  of  proceeding  otherwise 
available  under  the  section,  initiate  a 
civil  action  in  a  U.S.  district  court 
pursuant  to  subsection  (f)  of  section  337 
of  the  Tariff  Act  of  1930,  requesting  the 
imposition  of  such  civil  penalty  or  the 
issuance  of  such  injunctions  as  the 
Commission  deems  necessary  to  enforce 
its  orders  and  protect  the  public  interest. 

§211.56  Modification  or  rescission  of 
exclusion  orders,  cease  and  desist  orders, 
and  consent  orders. 

(a)  Petitions  for  modification  or 
rescission  of  exclusion  orders,  cease 
and  desist  orders,  and  consent  orders. 

(1)  Whenever  any  person  believes  that 
conditions  of  fact  or  law,  or  the  public 
interest,  require  that  an  exclusion  order, 
cease  and  desist  order,  or  consent  order 
be  modified  or  set  aside,  in  whole  or  in 
part,  such  person  may  file  with  the 
Commission  a  petition  requesting  such 
relief.  The  Commission  may  also  on  its 
own  initiative  consider  such  action.  The 
petition  shall  state  the  changes  desired 
and  the  changed  circiunstances 
warranting  such  action,  shall  include 
materials  and  argument  in  support 
thereof,  and  shall  be  served  on  all 
parties  to  the  investigation  in  which  the 
exclusion  order,  cease  and  desist  order, 
or  consent  order  was  issued.  Any  person 
may  file  an  opposition  to  the  petition 
within  ten  (10)  days  of  service  of  the 
petition. 

(2)  If  the  petitioner  previously  has 
been  found  by  the  Commission  to  be  in 
violation  of  section  337  of  the  Tariff  Act 
of  1930  and  if  his  petition  requests  a 
Commission  determination  that  the 
petitioner  is  no  longer  in  violation  of 
that  section  or  petitions  for  modification 
or  rescission  of  an  order  issued  pursuant 
to  subsections  (d),  (e),  (f),  (g),  or  (i)  of 
section  337,  the  burden  of  proof  in  any 
proceeding  initiated  in  response  to  the 
petition  pursuant  to  paragraph  (b)  of  this 
section  shall  be  on  the  petitioner.  In 
accordance  with  subsection  (k)  of 
section  337,  relief  may  be  granted  by  the 
Commission  with  respect  to  such 
petition  on  the  basis  of  new  evidence  or 
evidence  that  could  not  have  been 
presented  at  the  prior  proceeding  or  on 
grounds  that  would  permit  relief  from  a 
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judgment  or  order  under  the  Federal 
Rules  of  Civil  Procedure. 

(b)  Commission  action  upon  receipt  of 
petition.  The  Commission  may 
thereafter  institute  a  proceeding  to 
modify  or  rescind  the  exclusion  order, 
cease  and  desist  order,  or  consent  order 
by  publishing  a  notice  of  the  proceeding 
in  the  Federal  Register.  The  Commission 
may  hold  a  public  hearing  and  afford 
interested  persons  the  opportunity  to 
appear  and  be  heard.  After 
consideration  of  thn  petition,  any 
responses  thereto,  and  any  information 
placed  on  the  record  at  a  public  hearing 
or  otherwise,  the  Commission  shall  take 
such  action  as  it  deems  appropriate.  The 
Commission  may  delegate  any  hearing 
under  this  section  to  the  Chief 
Administrative  Law  Judge  for 
designation  of  a  presiding 
administrative  law  judge,  who  shall 
certify  a  recommended  determination  to 
the  Commission. 

§  21 1.57  Temporary  emergency  action. 

(a)  Whenever  the  Commission 
determines,  pending  a  formal 
enforcement  proceeding  under 

§  211.55(b),  that  without  immediate 
action  a  violation  of  an  exclusion  order, 
cease  and  desist  order,  or  consent  order 
will  occtir  and  that  subsequent  action  by 
the  Commission  would  not  adequately 
repair  substantial  harm  caused  by  such 
violation,  the  Commission  may 
immediately  and  without  hearing  or 
notice  modify  or  revoke  such  order  and, 
if  it  is  revoked,  replace  the  order  with  an 
appropriate  exclusion  order. 

(b)  If  the  Commission  determines, 
pending  a  formal  enforcement 
proceeding  under  §  211.55(b),  that 
without  immediate  action  a  violation  of 
a  final  exclusion  order  will  occur  and 
that  subsequent  action  by  the 
Commission  would  not  adequately 
repair  substantial  harm  caused  by  such 
violation,  the  Commission  may 
immediately  and  without  hearing  or 
notice  issue  an  order  requiring 
temporary  seizure  and  forfeiture  of  the 
imported  articles  in  question,  provided 
the  following  requirements  are  satisfied: 

(1)  The  owner,  importer,  or  consignee 
of  the  article  (or  the  agent  of  such  a 
person)  previously  attempted  to  import 
the  article  into  the  United  States; 

(2)  The  article  was  previously  denied 
entry  into  the  United  States  by  reason  of 
a  final  exclusion  order,  and 

(3)  Upon  such  previous  denial  of 
entry,  the  Secretary  of  the  Treasury 
provided  the  owner,  importer,  or 
consignee  of  the  article  (or  the  agent  of 
such  person)  with  written  notice  of  the 
aforesaid  exclusion  order  and  the  fact 
that  seizure  and  forfeiture  would  result 


40458 


Federal  Register  /  VoL  53,  No.  200  /  Monday.  October  17.  1986  /  Proposed  Rules 


from  any  further  attempt  to  import  the 
article  into  the  United  States. 

(c)  Prior  to  taking  any  action  under 
this  section,  the  (Commission  shall 
consider  the  effect  of  such  action  upon 
the  public  health  and  welfare, 
competitive  conditions  in  the  U.S. 
economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers.  The 
Commission  shall,  if  it  has  not  already 
done  so,  institute  a  formal  enforcement 
proceeding  under  §  211.55  at  the  time  of 
taking  action  under  this  section  or  as 
soon  as  possible  thereafter,  in  order  to 
give  the  alleged  violator  and  other 
interested  parties  a  fall  opportunity  to 
present  information  and  views  regarding 
the  continuation,  modiHcation,  or 
revocation  of  Commission  action  taken 
under  this  section. 

§  21 1.58  Notice  of  enforcement  action  to 
government  agencies. 

(a)  Consultation.  The  Commission 
may  consult  with  or  seek  information 
from  any  (kivemment  agency  when 
taking  any  action  under  this  subpart. 

(b)  Notification  of  Treasury.  The 
Commission  shall  notify  the  Secretary  of 
the  Treasury  of  any  action  under  this 
Subpart  that  results  in  a  permanent  or 
temporary  exclusion  of  articles  from 
entiy,  or  the  revocation  of  an  order  to 
sudi  effort,  or  the  issuance  of  an  order 
compelling  seizure  and  forfeiture  of 
imported  articles. 

Subpart  C— Advisory  Opinions 

§  21 1 .59  Advisory  opinions. 

(a)  Advisory  opinions.  Upon  request 
of  any  person,  the  Commission  may, 
upon  such  investigation  as  it  deems 
necessary,  issue  an  advisory  opinion  as 
to  whether  the  person's  proposed  course 
of  action  or  conduct  would  violate  a 
Commission  exclusion  order,  cease  and 
desist  order,  or  consent  order.  The 
Commission  will  consider  whether  the 
issuance  of  such  an  advisory  opinion 
would  facilitate  the  enforcement  of 
section  337  of  the  Tariff  Act  of  1930, 
would  be  in  the  public  interest,  and 
would  benefft  consumers  and 
competitive  conditions  in  the  United 
States,  and  whether  the  person  has  a 
compelling  business  need  for  the  advice 
and  has  framed  its  request  as  fully  and 
accurately  as  possible.  Advisory  opinion 
proceedings  are  not  subject  to  sections 
554,  555,  556,  557,  and  702  of  title  5, 
United  States  Code. 

(b)  Revocation.  The  Conunission  may 
at  any  time  reconsider  any  advice  given 
under  this  section  and,  where  the  public 
interest  requires,  revoke  its  prior  advice. 
In  such  event  the  person  will  be  given 
notice  of  the  Commission’s  intent  to 


revoke  as  well  as  an  opportunity  to 
submit  its  views  to  the  Commission.  The 
Commission  will  not  proceed  against  a 
person  for  violation  of  an  exclusion 
order,  cease  and  desist  order,  or  consent 
order  with  respect  to  any  action  that 
was  taken  in  good  faith  reliance  upon 
the  Commission’s  advice  under  this 
section,  if  all  relevant  facts  were 
accurately  presented  to  the  (Commission 
and  such  action  was  promptly 
discontinued  upon  notification  of 
revocation  of  the  Commission’s  advice. 

Issued:  October  11, 1988. 

By  order  of  the  (Commission. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  88-23817  Filed  10-14-88;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  390 

[Docket  No.  R-88-1864;  FR-25481 

Government  National  Mortgage 
Association;  Eligibie  Issuers  Under 
Mortgage-Backed  Securities  Program 

agency:  Government  National  Mortgage 
Association,  HUD. 
action:  Proposed  rule. 

summary:  Under  current  regulations 
each  of  the  issuers  of  mortgage-backed 
securities  guaranteed  by  the 
Government  National  Mortgage 
Association  is  required  to  maintain  a 
minimum  net  worth.  The  dollar  amount 
of  this  minimum  varies  according  to  the 
type  of  security  being  issued.  The 
currently  effective  minimum  dollar 
amounts  were  established  in  January, 
1979.  This  rule  proposes  to  update  these 
dollar  amoimts  in  order  to  bring  them 
closer  to  current  market  and  economic 
conditions,  and  to  help  ensure  that 
issuers  have  the  ability  to  carry  out  their 
responsibilities  in  the  Mortgage-Backed 
Securities  Program. 

DATE:  Comment  due  date:  December  16, 
1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Coimsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  conununication 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT. 

John  E.  Vihstadt,  Executive  Assistant  to 
the  President,  Room  6100,  Government 
National  Mortgage  Association, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410,  Telephone  (202) 
755-5926.  (This  is  not  a  toll-free 
number.)  . 

SUPPLEMENTARY  INFORMATION: 

Paragraph  (c)  of  24  CTR  390.3  contains 
the  currently  effective  net  worth 
requirements  for  issuers  of  various 
categories  of  mortgage-backed 
securities.  That  paragraph  estabUshes 
five  such  categories.  (1)  Straight  pass¬ 
through  securities;  (2)  modified  pass- 
through  securities  backed  by  mortgages 
on  one-  to  four-family  residences;  (3) 
modified  pass-through  securities  backed 
by  manufactured  home  mortgages;  (4) 
modified  pass-through  securities  backed 
by  mortgages  on  multifamily  projects; 
and  (5)  issuance  of  more  than  one  type 
of  security. 

The  net  worth  requirement  for 
issuance  of  straight  pass-through 
securities,  $100,0(X),  would  remain 
unchanged  by  this  proposal.  However,  it 
should  be  noted  that  no  further 
applications  for  straight  pass-through 
securities  are  being  accepted  by  GNMA. 

The  net  worth  requirement  for 
issuance  of  modified  pass-through 
securities  backed  by  home  mortgages 
issued  on  or  after  October  1, 1979  is 
currently  $100,000;  plus  1  percent  of 
securities  outstanding  in  excess  of  $5 
million  but  not  in  excess  of  $20  million; 
plus  0.2  percent  of  securities  outstanding 
in  excess  of  $20  million. 

Under  this  proposal,  the  net  worth 
requirement  would  be  increased  to 
$250,(XX),  plus  0.3  percent  of  securities  in 
excess  of  $20  million. 

The  net  worth  requirement  for 
issuance  of  modified  manufactured 
home  pass-through  securities  on  or  after 
October  1, 1979  is  currently  $5(X),000, 
plus  0.2  percent  of  securities  outstanding 
in  excess  of  $35  million. 

Under  this  proposal,  the  net  worth 
requirement  would  be  increased  to 
$1,(XX),(XX),  plus  0.3  percent  of  securities 
outstanding  in  excess  of  $35  million. 

The  net  worth  requirement  for 
issuance  of  modified  multifamily  project 
pass-through  securities  on  or  after 
October  1, 1979  is  currently  $5(X),0(X), 
plus  0.2  percent  of  securities  outstanding 
in  excess  of  $35  milUon. 

Under  this  proposal,  the  net  worth 
requirement  would  be  increased  to 
$1,5(X),000,  plus  0.3  percent  of  securities 
outstanding  in  excess  of  $35  million. 

The  net  worth  requirement  for 
issuance  of  more  than  one  type  of 
security  on  or  after  October  1, 1979  is 
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currently  $500,000,  plus  0.2  percent  of 
securities  outstanding  in  excess  of  $35 
million. 

Under  this  proposal  the  net  worth 
requirement  would  be  increased  to 
$1,500,000,  plus  0.3  percent  of  securities 
outstanding  in  excess  of  $35  million. 

Finally,  current  regulations  (24  CFR 
390.23)  provide  for  a  net  worth 
requirement  of  $50  million  or  more  for 
issuers  of  bond-type  securities.  Under 
this  proposal,  this  net  worth  requirement 
would  not  be  changed. 

GNMA  has,  through  18  years  of 
program  experience,  had  ample 
occasion  to  observe  and  analyze  the 
benefits  and  burdens  of  being  a 
mortgage-backed  securities  issuer  and 
has  related  these  implications  to  the 
need  for  a  minimum  net  worth 
requirement.  The  principal  need  for 
working  capital  for  a  participant  in  the 
MPS  program  arises  when  a  pooled 
mortgage  is  delinquent  or  goes  into  a 
foreclosure  status.  During  the  time  a 
loan  is  delinquent,  the  issuer  must 
continue  making  payments  to  securities 
holders,  using  its  own  resources,  until 
the  delinquency  is  cured  or  an  insurance 
claim  payment  is  received.  Close 
analysis  shows  that  the  cash 
requirements  for  such  advances  can 
exceed  by  many  times  the  amount  of  the 
required  minimum  net  worth  even  under 
the  new  levels  being  proposed  in  this 
rule.  If  a  loan  is  foreclosed,  the  issuer  is 
responsible  for  covering,  out  of  its  own 
resources,  a  portion  of  the  losses  not 
covered  by  the  FHA  claim  settlement.  In 
some  circumstances,  such  losses  may 
also  exceed  an  amount  equal  to  an 
issuer’s  minimum  net  worth  even  under 
the  new  levels  proposed  in  this  rule. 
Furthermore,  it  is  GNMA’s  position,  in 
accordance  with  established  FHA  and 
VA  policies,  that  an  issuer,  where 
appropriate,  provide  forbearance  in 
instances  where  there  is  a  prospect  for 
curing  a  loan  delinquency  and  avoiding 
foreclosure.  Such  forbearance  by  an 
issuer  requires  the  existence  of 
adequate  capital. 

If  an  issuer  is  unable  to  continue 
making  security  holder  payments, 

GNMA  ’’defaults”  an  issuer  and 
immediately  assumes  issuer 
responsibihbes,  including  the 
requirement  that  payments  to  securities 
holders  be  advanced  out  of  its  own 
funds  from  the  Federal  Treasury.  The 
net  worth  requirements  of  this  rule  will 
strengthen  the  ability  of  issuers  to 
withstand  borrower  failure  to  make 
mortgage  payments  and  other  economic 
problems  and  will  reduce  the  risk  of  the 
occurance  or  development  of  an  event  of 
default. 

The  Consumer  Price  Index,  a  widely 
used  benchmarii  to  measure  inflation. 


rose  59  percent  from  January  1979,  when 
the  current  net  worth  requirements  were 
established,  through  December  1987.  For 
more  dramatic,  however,  is  the  increase 
in  the  value  of  GNMA  securities 
outstanding  (and  hence  GNMA’s 
contingent  liability,  given  the  U.S. 
Government’s  full  faith  and  credit 
backing  of  the  securities)  from  $92.3 
billion  at  year-end  1978  to  $463  billion  in 
December  1987. 

For  all  these  reasons,  GNMA  has 
determined  that  the  new  levels  of  net 
worth  proposed  in  this  rule  are 
appropriate  and  necessary  to  ensure 
that  issuers  have  the  ability  to  carry  out 
their  responsibilities  in  the  Mortgage- 
Backed  Securities  Program. 

GNMA  expects  the  new  net  worth 
requirements  to  be  effective  for  all 
issuers  who  issue  pools  with  an  issue 
date  six  months  from  the  publication 
date  of  the  final  rule.  GNMA  further 
expects  to  ’’grandfather”  those  issuers 
who  do  not  request  new  commitments  or 
issue  new  pools  after  this  effective  date. 

Procedural  Requirements 

A  Finding  of  No  SigniHcant  Impact 
with  respect  to  the  enriroiunent  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10278, 451  Seventh 
Street  SW.,  Washington,  DC  20410. 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  dehned  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  signifiant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
mdrlcsts* 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  he  Undersigned  hereby 
certiHes  that  this  rule  does  not  have  a 
SigniHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
Issuers  of  GNMA  securities  are  private 
Hrms  involved  in  the  origination  or 
acquisition  of  residential  mortgage 
loans.  The  t3q}ical  GNMA  issuer  is  a 
mortgage  banking  company,  savings 


institution  or  commercial  bank.  There 
are  approximately  1,200  approved 
GNMA  issuers. 

All  GNMA  issuers  are  FHA  approved 
mortgagees  and  must  meet  any  FHA 
minimum  net  worth  requirements.  In 
addition,  they  must  have  a  net  worth 
acceptable  to  GNMA.  Both  the  current 
GNMA  requirements  and  the 
requirements  proposed  in  this  rule  are 
geared  to  the  type  of  securities  being 
issued  and  the  risks  they  entail.  In 
neither  case  is  there  an  undue  burden 
upon  small  entities  nor  are  such  entities 
discriminated  against. 

This  rule  is  not  listed  in  the 
Department's  semiannual  agenda  of 
regulations  published  on  April  25, 1988, 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  390 

Mortgages,  Securities. 

Accordingly,  the  Department  proposes 
to  amend  24  CFR  Part  390  as  follows: 

PART  390— GUARANTEE  OF 
MORTGAGE-BACKED  SECURITIES 

1.  The  authority  citation  for  24  CFR 
Part  390  would  continue  to  read  as 
follows: 

Authority:  Secs.  306(g}  and  309(a)  of  the 
National  Housing  Act,  12  U.S.C.  1721(g]  and 
1732  a(a];  sec.  7(d]  of  the  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C.  3535(d). 

2.  Paragraph  (c)  of  §  390.3  would  be 
revised  to  read  as  follows: 

§  390.3  Eligible  Issuers  of  secutiries. 

*  *  *  *  « 

(c)  Each  eligible  issuer  shall  maintain 
at  all  times  a  net  worth  in  assets 
acceptable  to  GNMA  not  less  than  the 
applicable  minimum  amoimt  set  forth  in 
this  paragraph,  as  follows: 

(1)  For  the  issuance  of  straight  pass¬ 
through  securities,  $100,000; 

(2)  For  the  issuance  of  modiHed  pass¬ 
through  securities  based  on  and  backed 
by  mortgages  on  one-to-four  family 
residences. 

(i)  With  respect  to  securities  issued 
before  October  1, 1979,  an  amount  equal 
to  the  lesser  of: 

(A)  $250,000;  or 

(B)  $100,000,  plus  1  percent  of 
securities  outstanding  in  excess  of  $5 
million. 

(ii)  With  respect  to  securities  issued 
on  or  after  October  1, 1979,  and  before 
[effective  date  of  amendment],  an 
amount  equal  to  the  sum  of: 

(A)  $100,000;  plus 

(B)  1  percent  of  securities  outstanding 
in  excess  of  $5  million  but  not  in  excess 
of  $20  million;  plus 


r 
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(C)  0.2  percent  of  securities 
outstanding  in  excess  of  $20  million. 

(iii)  With  respect  to  securities  issued 
on  or  after  [effective  date  of 
amendment],  an  amount  equal  to  the 
sum  of: 

(A)  $250,000;  plus 

(B)  0.3  percent  of  securities 
outstanding  in  excess  of  $20  million. 

(3)  For  the  issuance  of  modified  pass¬ 
through  securities  based  on  and  backed 
by  mortgages  on  manufactured  homes: 

(i)  With  respect  to  securities  issued 
before  October  1, 1979,  $500,000. 

(ii)  With  respect  to  securities  issued 
on  or  after  October  1, 1979,  and  before 
[effective  date  of  amendment],  an 
amount  equal  to  the  sum  of: 

(A)  $500,000;  plus 

[B]  0.2  percent  of  securities 
outstanding  in  excess  of  $35  million. 

(iii)  With  respect  to  securities  issued 
on  or  after  [effective  date  of 
amendment],  an  amount  equal  to  the 
sum  of: 

(A)  $1,000,000;  plus 

(B)  0.3  percent  of  securities 
outstanding  in  excess  of  $35  million. 

(4)  For  the  issuance  of  modiHed  pass¬ 
through  securities  based  on  and  backed 
by  mortgages  on  multifamily  projects 
(both  construction  and  premanent 
mortgages]: 

(i)  With  respect  to  securities  for  which 
the  First  issue  within  any  pool  or  project 
was  issued  before  October  1, 1979,  an 
amount  equal  to  the  lesser  of: 

(A)  $500,000  or 

(B)  The  sum  of  3  percent  of  the  Hrst  $5 
million  of  securities  outstanding,  plus  2 
percent  of  the  next  $5  million  of 
securities  outstanding,  plus  1  percent  of 
securities  outstanding  in  excess  of  $10 
million,  but  in  no  event  shall  such  net 
worth  be  less  than  $100,000. 

(ii)  With  respect  to  securities  for 
which  the  Hrst  issue  within  any  pool  or 
project  was  issued  on  or  after  October  1, 
1979,  and  before  [effective  date  of 
amendment],  an  amount  equal  to  the 
sum  of: 

(A)  $500,000;  plus 

(B)  0.2  percent  of  securities 
outstanding  in  excess  of  $35  million. 

(iii)  With  respect  to  securities  issued 
on  or  after  [effective  date  of 
amendment],  an  amount  equal  to  the 
sum  of: 

(a)  $1,500,000;  plus 

(B)  0.3  percent  of  securities 
outstanding  in  excess  of  $35  million. 

(5)  For  the  issuance  of  more  than  one 
type  of  security: 

(i)  With  respect  to  the  issuance  of 
more  than  one  type  of  securiy  on  or  after 
October  1, 1979,  and  before  [effective 
date  of  amendment],  an  amount  equal  to 
the  sum  of: 

(A)  $500,000;  plus 


(B)  0.2  percent  of  all  mortgage-backed 
securities  outstanding  in  excess  of  $35 
million. 

(ii)  With  respect  to  the  issuance  of 
more  than  one  type  of  security  on  or 
after  [effective  date  of  amendment],  an 
amount  equal  to  the  sum  of: 

(A)  $1,500,000;  plus 

(B)  0.3  percent  of  all  mortgage-backed 
securities  outstanding  in  excess  of  $35 
million. 

***** 

Date:  October  6, 1988. 

Mark  Buchman, 

President,  Government  National  Mortgage 
Association. 

[FR  Doc.  88-23885  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  4210-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3463-3] 

Plan  for  American  Cyanamid  Company 
Fortier  Plant,  Westwego,  LA 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  approval. 

summary:  EPA  is  proposing  approval  of 
the  American  Cyanamid  Company, 
Fortier  Plant,  Alternative  Emission 
Reduction  Plan  (“Bubble”)  as  a  revision 
to  the  Louisiana  State  Implementation 
Plan  (SIP).  This  volatile  organic 
compound  (VOC)  Bubble  uses  credits 
from  the  change  of  service  of  three 
storage  tanks  from  VOC  to  non-VOC 
usage.  These  credits  are  used  to  offset 
reductions  required  by  controlling  one 
methanol  storage  tank.  The  Emission 
Reduction  Credits  (ERCs)  were 
determined  to  be  valid,  consistent  with 
EPA’s  proposed  Emissions  Trading 
Policy  Statement  (ETPS)  of  April  7, 1982, 
[47  FR  15076],  and  the  final  ETPS  of 
December  4, 1986.  [51  FR  43814] 

DATE:  Comments  must  be  received  by 
November  16, 1988. 
addresses:  Copies  of  the  State’s 
submittal  are  available  for  review 
during  normal  business  hours  at  the 
following  locations: 

Air  Quality  Division,  Louisiana 
Department  of  Environmental  Quality, 
Land  and  Natural  Resources  Bldg.,  625 
N.  4th  St.,  P.O.  Box  44066,  Baton 
Rouge,  Louisiana  70804. 

Environmental  Protection  Agency,  Air 
Programs  Branch,  Region  6, 1445  Ross 
Ave.,  Dallas,  Texas  75202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Riddle,  SIP  New  Source  Section,  Air 
Programs  Branch;  Air,  Pesticides  & 


Toxics  Division,  EPA  Region  6, 1445 
Ross  Ave.,  Dallas,  Texas  75202,  (214) 
655-7214. 

SUPPLEMENTARY  INFORMATION:  On  May 

5, 1986,  the  Governor  of  Louisiana 
submitted  a  request  to  revise  the 
Louisiana  SIP  to  include  an  Alternative 
Emission  Reduction  Plan  for  the 
American  Cyanamid  Company  Fortier 
Plant  located  at  Westwego,  Jefferson 
Parish.  The  submittal  contained 
certification  that  adequate  notice  and  a 
public  hearing  were  provided  for  the 
proposed  alternate  control  plan.  EPA  is 
proposing  to  approve  the  SIP  revision 
and  invites  comments  from  all 
interested  persons.  Comments  received 
at  the  EPA  Region  6  address  listed 
above  within  30  days  of  the  publication 
of  this  notice  will  be  considered. 

Background 

American  Cyanamid's  Fortier  Plant 
would  like  to  use  emission  reductions 
from  the  change  of  service  of  three 
dimethylamine  tanks.  These  tanks  were 
used  to  store  dimethylamine,  a  raw 
material  in  the  manufacture  of  synthetic 
resins.  The  tanks  are  now  used  for  non- 
VOC  storage  and  emissions  are  limited 
to  one  ton  per  year  each.  These  credits 
from  this  change  of  service  would  be 
used  in  lieu  of  controlling  the  emissions 
from  one  methanol  storage  tank.  The 
total  noncompliant  emission  from  the 
methanol  tank  is  7.62  Tons  Per  Year 
(TPY). 

This  bubble  qualifies  as  a  “pending 
bubble”  under  EPA’s  final  Emissions 
Trading  Policy  Statement  (ETPS),  since 
it  was  submitted  to  EPA  by  the  State 
before  the  final  ETPS  was  published  in 
the  Federal  Register  on  December  4, 

1986,  [51  FR  43814].  The  final  ETPS 
states  that  for  pending  bubbles 
“*  *  *  in  primary  nonattainment  areas 
needing  but  lacking  demonstrations, 
these  bubbles  should  contribute  to 
progress  towards  attainment.  ‘Progress 
towards  attainment’  means  some  extra 
reduction  beyond  equivalence,  with  the 
lowest-of-actual-SIP-allowable-or- 
RACTallowable  emissions  baseline 
applied  as  of  the  time  applicants 
originally  sought  credit.  In  other  areas 
these  bubbles  must  show  that  applicable 
standards,  increments,  and  visibility 
requirements  will  not  be  jeopardized. 
Pending  bubbles  which  meet  these  tests 
and  all  other  applicable  requirements  of 
the  1982  policy  will  be  processed  for 
approval.”  This  bubble  falls  into  the 
category  of  “other  areas”  since  it  is  in 
an  urban  ozone  nonattainment  area  with 
an  EPA-approved  demonstration  of 
attainment.  In  March  of  1984,  the  three 
dimethylamine  tanks  had  changes  made 
in  substances  stored  which  reduced 
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emissions  by  16.4  TPY.  All  three  tanks 
were  converted  from  dimethylamine 
storage  and  service  to  storage  and 
service  of  non-VOCs.  One  tank 
conversion  had  a  consequential 
reduction  of  6.1  TPY;  another  one  of  6.3 
TPY;  and  the  last  one  of  4.0  TPY.  The 
methanol  tank  experienced  no  change  of 


emissions,  remaining  constant  at  8.32 
TPY.  The  methanol  tank’s  emissions 
were  subtracted  from  the  Emission 
Reduction  Credits  (ERCs)  gained  from  a 
change  of  service  of  the  other  tanks.  The 
trade  is  summarized  below: 


Emissions  (tons/year)  ^ 


Credit  from 

Increase  in 

change  of 

emissions 

service  of 

from  orte 

dimethyla- 

methanol 

Credit 

mine  storage 
tanks  to  a 

storage  tank 
with  10 

remainmg 

non-VOC 

percent 

status 

(Hogress 

(-16.4  TPY) 

(8.38  TPY) 

(-8.0  TPY) 

Actual 


Allowable 


■  As  calculated  using  EPA  Publication,  Compilation  of  Air  Pollutant  Emission  Factors,  Fourth  Ecfitioa  The  permit  must  reference  the  calculations  of  the  letters  of 
October  15  &  19, 1984,  as  substantiating  calculations  for  the  permit. 


The  appropriate  baseline  for  a  bubble 
depends  on,  among  other  things,  the 
attainment  designation  and  SIP 
approval  status  of  the  area  in  which  the 
affected  unit  is  located.  Jefferson  Parish 
is  part  of  a  designated  urban  ozone 
nonattainment  area.  EPA  approved  the 
explanation  in  the  SIP  that  showed  how 
the  area  would  attain  the  ozone  national 
ambient  air  quality  standard  by 
December  31, 1982  (referred  to  as  the 
demonstration  of  attainment]  on 
February  14, 1980  [45  FR  9903].  Because 
the  area  continued  to  experience 
violations  of  the  ozone  standard  through 

1982,  EPA  proposed  on  February  3, 1983, 
to  find  the  New  Orleans  SIP  to  be 
deficient  and  call  for  a  revised  SIP  under 
Section  110(a)(2}(H}  of  the  Clean  Air 
Act.  No  violations  were  recorded  in 

1983,  however,  and  EPA  withheld  final 
action  on  the  SIP  call. 

The  last  five  years  of  data  for  the 
three  parishes  (Jefferson,  Orieans,  &  St. 
Bernard)  in  the  New  Orleans  urban 
nonattainment  area  is  as  follows: 


Year 

NAAQS 

(ppm) 

Highest 

excee¬ 

dance 

(ppm) 

Number  of 
exceedances  for 
that  year 

1983 . 

.12 

NA 

0 

1984 . 

.12 

.130 

2  (Different  sites) 

1985 . 

.12 

NA 

0 

1986 . 

.12 

NA 

0 

1987 . 

.12 

.137 

1 

The  New  Orleans  urban 
nonattainment  area  has  had  less  than 
one  exceedance  per  year  averaged  over 
the  1983-1987  period.  EPA  is  monitoring 
the  air  quality  situation  further  before 
making  any  decision  to  call  for  a  revised 
SIP.  The  State  has  not  requested  that  the 


area  be  redesignated  from 
nonattainment. 

Review 

The  bubble  was  reviewed  for 
compliance  with  the  requirements  of 
Section  110  of  the  Clean  Ak  Act,  40  CFR 
Part  51,  EPA’s  proposed  Emissions 
Trading  Policy  Statement  (ETPS)  and 
Technical  Issues  Document  published  in 
the  Federal  Register  on  April  7, 1982  [47 
FR  15076J,  and  the  pending  bubble 
provisions  of  the  final  ETPS.  EPA  has 
reviewed  the  State  submittal  and 
developed  an  Evaluation  Report.*  This 
report  is  available  for  inspection  by 
interested  parties  during  normal 
business  hours  at  the  Dallas  EPA 
Regional  Office.  The  review  is 
summarized  below. 

To  be  valid  for  trading  purposes,  an 
emission  reduction  must  be  surplus, 
enforceable,  permanent,  and 
quantifiable.  Fkst,  the  reductions  are 
surplus  because  the  emission  reduction 
goes  beyond  Reasonably  Available 
Control  Technology  (RACT).  The 
baseline  for  determining  the  suplus 
emission  credits  from  the  dimethylamine 
tanks  is  based  on  a  RACT  emission  rate 
and  actual  throughput  for  each  source 
providing  credit.  For  tanks  of  this  type 
and  volume,  EPA  considers  RACT  to  be 
a  submerged  fill  pipe.  The  amount  of 
credit  that  is  needed  by  the  methanol 
tank  is  the  difference  between  RACT 
level  emissions  and  actual  emissions. 
RACT  level  emissions  are  based  on 
internal  floating  roof  calculations  and 
actual  emissions  are  based  on  fixed  roof 

*  EPA  Review  of  the  American  Cyanamid  Fortier 
Plant  Bubble  in  October  1986. 


calculations,  both  based  on  actual 
throughput. 

Second,  the  emissions  reductions  are 
enforceable  at  the  State  level  by 
authority  of  permit  number  1896  M-1 
granted  by  the  Louisiana  Department  of 
Environmental  Quality  (LDEQJ  to 
American  Cyanamid  on  May  i  1986.  As 
a  formal  SIP  revision,  the  new  limits 
would  also  be  federally  enforceable. 

This  bubble  prohibits  the  storage  of 
VOCs  in  tanks  36-79,  37-79,  and  36-79. 
The  legally  enforceable  recordkeeping 
requkements  must  require  data  that 
makes  definitive  that  no  VOCs  are  being 
stored  in  these  tanks.  The  permit  must 
be  changed  to  reflect  0  TPY  for  tanks 
36-79,  37-79,  and  38-79  for  post-bubble 
allowable  emissions.  Also,  the  State 
does  not  require  adequate  record 
keeping.  The  company  must  be  required 
by  the  permit  to  keep  sufficient  records 
to  determine  compliance  and  retain 
them  for  a  minimum  of  two  years. 

Third,  the  emission  reductions  are 
permanent.  The  credit  giving  tanks  are 
designated  to  have  a  permanent  change 
of  usage  from  VOC  to  non-VOC  storage 
by  authority  of  the  State  permit  issued. 

Fourth,  the  emissions  are  quantifiable. 
Calculations  quantifying  all  of  the 
emissions  involved  in  the  trade  were 
submitted  to,  and  verified  by,  EPA. 

The  proposed  bubble  also  meets  the 
further  criteria  given  in  the  Emissions 
Trading  Policy  Technical  Issues 
Document  published  in  the  April  7, 1982 
Federal  Register  [47  FR  15079J  as 
follows: 

1.  Emissions  trades  must  involve  the 
same  pollutants. 
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All  of  the  emissions  involved  in  this 
trade  are  nonexempt,  photochemically 
reactive  VOCs. 

2.  All  uses  of  ERCs  must  satisfy 
ambient  tests. 

Pound  for  pound  trades  of  VOCs  such 
as  this  are  considered  to  have  no  net 
adverse  impact  on  the  environment. 

3.  Trades  may  not  increase  net 
baseline  emissions  in  nonattainment 
areas. 

This  trade  employs  a  RACT  baseline 
consistent  with  EPA  policy  for  urban 
ozone  nonattaiiunent  areas  with 
approved  demonstrations  of  attainment. 

4.  Emission  trades  should  not  increase 
hazardous  pollutants. 

None  of  die  VOC’s  involved  in  this 
trade  are  listed  under  Section  112  of  the 
Clean  Air  Act  (NESHAP). 

5.  Emission  trades  cannot  be  used  to 
meet  technology  based  requirements. 

The  American  Cyanamid  Fortier  Plant 
is  an  existing  source.  Therefore,  New 
Source  Performance  Standards  (NSPS), 
Best  Available  Control  Technology 
(BACT)  and  Lowest  Achievable 
Emission  Rate  (LAER)  requirements  do 
not  apply. 

6.  There  can  be  no  shifting  demand 
situation  that  leads  to  credit. 

Before  EPA  takes  final  action  on  this 
bubble,  the  State  shall  provide 
assurances  that  the  VOCs  that  have 
been  shifted  out  of  tanks  36-79,  37-79, 
and  38-79  have  not  been  shifted 
elsewhere  in  the  nonattainment  area. 

The  American  Cyanamid  Bubble 
meets  all  of  the  criteria  for  an 
acceptable  Bubble  as  discussed  above; 
therefore,  EPA  is  proposing  to  approve 
this  plan,  provided  the  changes  and 
assurances  discussed  above  are  made. 

Under  the  provisions  of  5  U.S.C. 

605(b],  I  hereby  certify  that  the  attached 
rule  will  not  have  a  signihcant  impact 
on  a  substantial  number  of  small  entities 
since  it  proposes  no  new  requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

Authority:  42  U.S.C.  7401-7642. 

Date:  December  19, 1986. 

Frances  E.  Phillips, 

Acting  Regional  Administrator  (6A). 

Editorial  Note. — ^This  document  was 
received  at  the  Office  of  the  Federal  Register 
October  12, 1988. 

[FR  Doc.  88-23896  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  6560-50-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  88-06;  Notice  6] 

RIN  2127-AC43 

Federal  Motor  Vehicie  Safety 
Standards;  Side  Impact  Protection- 
Passenger  Cars;  Light  Trucks,  Vans, 
and  Multipurpose  Vehicles 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Denial  of  petitions  for  extension 
of  comment  period. 

SUMMARY:  This  notice  denies  four 
petitions  which  sought  an  extension  of 
the  comment  period  for  two  Advanced 
Notices  of  Proposed  Rulemaking 
(ANPRMs)  considering  whether  to 
propose  amending  Standard  No.  214, 

Side  Door  Strength  for  passenger  cars, 
light  trucks,  vans,  and  multipurpose 
passenger  vehicles.  Because  the 
petitioners  failed  to  show  good  cause  for 
the  extension  of  the  comment  period 
and  because  an  extension  would  not  be 
consistent  with  the  public  interest, 
NHTSA  has  decided  to  deny  these 
petitions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  Strombotne,  Office  of 
Rulemaking,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington  DC  20590. 
Telephone:  (202)  366-2264. 
SUPPLEMENTARY  INFORMATION:  On 
January  27, 1988,  NHTSA  published  two 
notices  of  proposed  rulemaking 
(NPRMs).  The  first  NPRM  would  amend 
Standard  No.  214,  Side  Door  Strength 
(53  FR  2239)  to  upgrade  its  test 
procedures  and  performance 
requirements  for  passenger  cars.  More 
specifically,  this  NPRM  proposed  to  add 
an  additional  test  to  Standard  214,  in 
which  passenger  cars  would  be  required 
to  protect  vehicle  occupants  in  a  crash 
test.  In  this  proposed  crash  test,  the  car 
would  be  struck  on  either  side  by  a 
moving  barrier  simulating  another 
vehicle.  The  second  NPRM  proposed  the 
specifications  and  qualification 
requirements  for  the  new 
anthropomorphic  test  dummy  that 
would  be  used  to  simulate  vehicle 
occupants  in  the  crash  test  to  measure 
injury  protential  for  the  thorax  and 
pelvis.  53  FR  2254.  The  agency  allowed  a 
nine  month  comment  period  for  these 
two  NPRMs,  with  the  comment  period 
closing  October  24, 1988.  Since  the 
agency  recognized  that  these  NPRMs 
raised  some  complex  technical  issues,  it 
provided  a  longer  than  typical  comment 


period  to  facilitate  technical  analyses 
and  submissions  from  interested  parties 
such  as  safety  groups,  manufacturers, 
researchers,  and  foreign  governments. 

On  August  19, 1988,  NHTA  published 
two  advanced  notices  of  proposed 
rulemaking  (ANPRMs)  regarding 
additional  aspects  of  side  impact 
protection.  One  ANPRM  announced  that 
NHTSA  is  considering  whether  to 
propose  requirements  for  cars  to  reduce 
the  risk  of  head  and  neck  injuries  and 
ejections,  in  side  impact  crashes 
between  vehicles  and  in  other  crashers 
where  the  side  protection  of  the  vehicle 
is  a  relevant  factor.  (53  FR  31712.)  The 
other  ANPRM  requested  comments 
about  establishing  side  impact 
protection  requirements  for  light  trucks, 
vans,  and  multipurpose  passenger 
vehicles  (MPVs).  (53  FR  31716.)  The 
agency  allowed  a  60  day  comment 
period  for  these  ANPRMs,  with  the 
comment  period  closing  on  October  18, 
1988. 

On  September  27, 1988  NHTSA  denied 
four  petitions  to  extend  the  comment 
period  related  to  the  January  NPRMs. 

The  agency  reasoned  that  the  petitioners 
failed  to  show  good  cause  for  an 
extension  in  the  comment  period  and 
that  such  an  extension  would  not  be 
consistent  with  the  public  interest.  (53 
FR  37615). 

NHTSA  has  received  four  petitions  for 
extension,  by  two  months  to  three  and 
one  half  months,  of  the  conunent  period 
related  to  the  August  ANPRMs.  The 
petitioners  are  Ford  Motor  Co.,  Motor 
Vehicle  Manufacturers  Association 
(MVMA),  the  Committee  of  Common 
Market  Automobile  Constructors 
(CCMC),  and  Automoble  Importers  of 
America  (AIA). 

The  reasons  offered  to  justify 
extending  the  comment  periods  were 
similar.  Ford,  MVMA,  CCMC,  and  AIA 
stated  that  because  its  (or  its  member 
companies")  engineers  are  actively 
involved  in  preparing  comments  to  the 
January  NPRM,  they  are  not  able  to 
provide  comprehensive  comments  to  the 
August  ANPRMs.  In  addition.  Ford  and 
the  CCMC  noted  that  much  of  the 
information  requested  in  the  ANPRMs  is 
not  readily  available  and  requires  a 
substantial  amount  of  research  and 
analysis.  MVMA  also  noted  that  some 
of  its  member  companies  had  not  been 
involved  to  the  earlier  side  impact 
notices  until  the  issuance  of  the  August 
ANPRMs.  Ford  concluded  that  the 
public  would  be  best  served  by  an 
extension  of  the  comment  periods 
because  the  issue  of  side  impact  is  of 
great  importance.  If  the  extension  is  not 
granted.  Ford  believes  it  will  have  to  file 
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most  of  the  requested  information  after 
the  comment  periods  close. 

The  agency  notes  that  under  49  CFR 
553.19,  the  filing  of  a  petition  for  an 
extension  of  time  to  submit  comments 
“does  not  automatically  extend  the  time 
for  petitioner’s  comments.  Such  a 
petition  is  granted  only  if  the  petitioner 
shows  good  cause  for  the  extension,  and 
if  the  extension  is  consistent  with  the 
public  interest.”  What  constitutes  “good 
cause”  in  a  particular  case  depends  on  a 
consideration  of  all  relevant  facts, 
including  the  extent  to  which  the 
petitioner  demonstrates  that  it  will  not 
be  able  to  offer  meaningful  comments  on 
the  proposal  without  an  extension,  the 
reasons  for  that  inability,  the  extent  to 
which  the  petitioner  demonstrates  the 
need  for  the  additional  information  in 
order  to  complete  the  rulemaking  record, 
the  length  of  the  comment  period,  and 
the  extent  to  which  an  extension  is 
consistent  with  the  public  interest. 

Applying  these  criteria  to  these 
petitions,  NHTSA  concludes  that  the 
petitioners  have  not  shown  good  cause 
for  extending  the  comment  period  for 
these  ANPRMs.  First,  the  agency 
believes  that  the  two  month  comment 
period  provides  sufficient  time  for 
interested  parties  to  provide  meaningful 
comments,  even  though  some 
commenters  noted  that  the  closing  date 
for  the  NPRM  is  one  week  after  the 
ANPRM  closing  date.  As  the  agency 
noted  in  the  September  27, 1987  denial 
notice,  the  unusually  long  comment 
period  for  the  NPRM  of  nine  months 
should  allow  commenters  enough  time 
to  provide  meaningful  comments  to  both 
the  NPRMs  ANPRMs.  While  some 
commenters  may  not  be  able  to 
complete  their  quantified  analyses 
within  the  comment  period,  the 
petitioners  still  can  provide  meaningful 
qualitative  comments  on  the  issues  in 
Ae  ANPRM.  Further,  these  petitioners 
can  conduct  some  testing  and  use  that 
test  data  to  prepare  meaningful 
comments.  The  fact  that  petitioners 
cannot  conduct  all  of  the  testing  they 
would  like  before  preparing  their 
comments  is  not  sufficient  to  warrant  a 
finding  of  good  cause  in  this  case.  Fifth 
and  finally,  the  public  interest  with 
respect  to  these  proposals  is  best  served 
by  having  the  agency  decide  whether  to 
promulgate  NPRMs  concerning  head  and 
neck  injuries  related  to  side  impact  and 
side  impact  protection  in  light  trucks  in 
a  timely  manner  without  unnecessary 
addition  delays.  Accordingly,  NHTSA 
has  concluded  that  the  petitioners  have 
not  shown  good  cause  for  the  extension 
of  the  comment  periods  for  these 
ANPRMs,  and  those  petitions  are 
denied. 
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NHTSA  would  again  like  to  reemind 
the  petitioners  and  any  other  interested 
parties  that  the  agency  will  always 
consider,  to  the  extent  possible, 
comments  filed  after  the  comment 
closing  date.  Any  interested  parties  are 
free  to  provide  the  agency  with 
comments  on  any  additional  issues  with 
which  they  are  concerned  after  the 
comment  period  has  closed.  If  these 
comments  are  received  in  time  for  the 
agency  to  consider  in  its  determination 
of  the  next  step  in  this  rulemaking, 
NHTSA  will  consider  the  comments  in 
that  context.  If  the  comments  are 
received  too  late  to  be  considered  in 
determining  the  next  step  in  this 
rulemaking,  the  comments  will  be 
treated  as  suggestions  for  future 
rulemaking  in  this  area.  Therefore,  this 
denial  of  the  petitions  to  extend  the 
comment  period  should  not  be 
interpreted  as  foreclosing  any  person 
from  providing  NHTSA  with  additional 
information  after  the  close  of  the 
comment  period. 

After  carefully  considering  these 
petitions,  NHTSA  has  concluded  that 
they  do  not  show  good  cause  for 
extending  the  comment  period  for  the 
side  impact  ANPRMs,  nor  would  an 
extension  of  the  comment  period  be 
consistent  with  the  public  interest. 
Therefore,  the  petitions  are  denied. 

Issued  on  October  12, 1988. 

Diane  K.  Steed, 

Administrator. 

[FR  Doc.  88-23923  Filed  10-14-88;  8:45  am] 
BMJJNG  CODE  4910-59-M 


49  CFR  Part  571 

[Docket  No.  87-15;  Notice  2] 

RIN  2127-AA57 

Federal  Motor  Vehicle  Safety 
Standards;  Vehicle  Classification 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  a  new  vehicle  classification 
system  for  the  purposes  of  the  Federal 
motor  vehicle  safety  standards.  Most 
vehicles  currently  fall  into  the  classes  of 
passenger  car,  multipurpose  passenger 
vehicle  (MPV),  and  truck.  The  MPV 
class  consists  primarily  of  passenger 
vans  and  on/off  road  vehicles.  These 
classes,  and  their  definitions, 
particularly  the  one  for  MPV's,  have 
come  to  present  various  problems  for 
implementing  the  agency’s  vehicle 
safety  program.  The  agency  has 
tentatively  determined  that  it  is  no 


longer  appropriate  to  place  these 
disparate  vehicle  types  in  the  same 
class  and  that  the  language  used  in  the 
MPV  definition  has  become  outdated 
and  less  clear. 

To  address  these  problems,  this  notice 
proposes  two  options  for  a  new  vehicle 
classification  system.  'The  first  would 
substitute  the  categories  of  passenger 
car,  truck,  van,  and  special  purpose 
vehicle  for  the  existing  categories  of 
passenger  car,  truck,  and  multipurpose 
passenger  vehicle.  Under  the  second 
option,  those  existing  categories  would 
be  replaced  with  the  categories  of 
passenger  car,  truck,  £uid  special 
purpose  vehicle. 

This  rulemaking  is  focusing 
exclusively  on  the  question  of  how 
vehicles  should  be  grouped  for  the 
application  of  the  safety  standards 
generally,  not  whether  any  particular 
standard  or  standards  should  be 
extended  to  apply  to  additional  vehicles. 
The  latter  determinations  must  be 
accompanied  by  agency  conclusions 
about  certain  statutory  criteria  for  each 
standard  and  each  group  of  vehicles. 
NHTSA  believes  that  those 
determinations  can  be  made  most 
appropriately  by  focusing  on  the 
individual  standard  or  standards  and 
the  vehicle  types  in  question.  Since  it  is 
not  the  purpose  of  this  proceeding  to 
address  the  issues  relating  to  the 
requisite  statutory  determinations  for 
any  group  of  standards  or  vehicles,  this 
notice  also  proposes  to  amend  all  of  the 
safety  standards  to  ensure  two  things. 
First,  each  vehicle  would  continue  to  be 
subject  to  every  standard  requirement 
that  applies  to  it  under  the  existing 
classification  system.  Second,  no  vehicle 
would  be  subject  to  any  additional 
safety  standard  requirements  solely  as  a 
result  of  this  proceeding  to  establish  a 
new  vehicle  classification  system. 
DATES:  Comment  Closing  Date: 
Comments  on  this  notice  must  be 
received  by  NHTSA  not  later  than 
January  17, 1989. 

Proposed  Effective  Date:  If  adopted  as 
a  final  rule,  the  vehicle  classifications 
proposed  in  this  notice  would  become 
effective  on  September  1, 1990. 

ADDRESS:  All  comments  should  refer  to 
Docket  No.  87-15;  Notice  2  and  be 
submitted  to:  Docket  Section,  NHTSA, 
Room  5109, 400  Seventh  Street  SW., 
Washington,  DC  20590.  Docket  hours  are 
8:00  a.m.  to  4  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Deborah  Parker,  NRM-011, 

NHTSA,  Room  5320, 400  Seventh  Street 
SW.,  Washington,  DC  20590  (202-366- 
4931). 


BEST  COPY  AVAILABLE 
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SUPPLEMENTARY  INFORMATION: 

Statutory  and  Regulatory  Frameworii 

Effective  and  proper  implementation 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1381  etseq.)  necessitates  the  division  of 
the  variety  of  new  motor  vehicles  into 
distinct  classes  and  the  establishment  of 
definitions  for  those  classes  to  ensure 
that  the  classification  of  particular 
vehicles  is  performed  accurately  and 
with  a  minimum  of  difficulty.  The 
vehicle  class  definitions  are  vital  to 
manufacturers  in  determining  their 
obligations  under  the  Safety  Act  The 
Safety  Act  authorizes  NHTSA  to  issue 
Federal  motor  vehicle  safety  standards 
for  new  motor  vehicles  and  items  of 
motor  vehicle  equipment  Section 
108(a)(1)(A)  of  the  Safety  Act  (15  U,S.C 
1397(a)(1)(A))  specifies  that  no  person 
shall  manufacture  for  sale,  sell,  or  offer 
for  sale  any  new  vehicle  that  is  subject 
to  a  standard  and  that  does  not  comply 
with  that  standard.  Accordingly,  it  is 
necessary  for  vehicle  manufacturers  to 
be  able  to  determine  which  of  their 
vehicles  are  subject  to  each  standard 
long  before  the  vehicles  are  actually 
manufactured  or  sold. 

The  vehicle  class  definitions  are  also 
vital  to  the  efforts  of  the  agency  to 
establish  appropriate  new  safety 
standards.  Section  103  of  the  Safety  Act 
(15  U.S.C.  1392)  specifies  several 
requirements  that  every  safety  standard 
must  specify.  Section  103(a)  requires 
each  standard  to  be  “practicable,”  to 
“meet  the  need  for  motor  vehicle 
safety,”  and  to  be  “stated  in  objective 
terms.”  Additionally,  section  103(f) 
requires  the  agency  to  consider  whether 
the  standard  is  “reasonable,  practicable, 
and  appropriate  for  the  particular  type 
of  motor  vehicle  for  which  it  is 
prescribed  and  contributes  to  carrying 
out  the  purposes  of  the  Act.” 

The  legislative  history  of  section  103(f) 
further  explains  what  Congress  meant 
when  it  directed  NHTSA  to  consider 
whether  a  safety  standard  is  appropriate 
for  a  particular  type  of  motor  vehicle. 
The  ^nate  Committee  Report  states: 

In  determining  whether  any  proposed 
standard  is  “appropriate”  for  the  particular 
type  of  motor  vehicle  or  item  of  motor  vehicle 
equipment  for  which  it  is  prescribed,  the 
committee  intends  that  the  [NHTSA]  will  the 
desirability  of  affording  consumers  continued 
wide  range  of  choices  in  the  selection  of 
motor  vehicles.  Thus  it  is  not  intended  that 
standards  will  be  set  which  will  eliminate  or 
necessarily  be  the  same  for  small  cars  or 
such  widely  accepted  models  as  convertibles 
and  sports  cars,  so  long  as  all  motor  vehicles 
meet  basic  minimum  standards.  Such 
difference  would,  of  course,  be  based  on  the 
type  of  vehicle  rather  than  its  place  of  origin 
or  any  special  circumstances  of  its 
manufacturer.  S.  Rep.  No.  1301,  89  Cong.,  2d 
Sess  at  7  (1966). 


The  House  Committee  Report  states: 

The  [NHTSA]  must  also  consider  whether 
a  proposed  standard  is  reasonable, 
practicable,  and  appropriate  for  a  particular 
type  of  vehicle  or  equipment  for  which  it  is 
prescribed.  This  provision  allows  the 
[NHTSA]  in  prescribing  standards  to 
consider  the  reasonableness  and 
appropriateness  of  a  particular  standard  in 
its  relationship  to  the  many  different  types 
and  models  of  vehicles  which  are 
manufactured.  H.  Rep.  No.  1776, 89th  Cong., 

2d  Sess.  at  18  (1966). 

To  further  explain  the  House  of 
Representatives'  understanding  of  this 
provision,  there  was  a  colloquy  between 
Representative  Dingell,  then  a  member 
of  the  House  Commerce  Committee  that 
reported  the  bill  to  the  full  House,  and 
Representative  Staggers,  the  chairman 
of  that  committee.  Some  relevant 
portions  of  that  colloquy  were  as 
follows: 

Mr.  Dingell.  *  •  * 

The  report  explains  that  the  requirement 
that  the  [NHTSA]  consider  whether  a 
standard  is  reasonable,  practicable,  and 
appropriate  for  a  particular  type  of  vehicle  or 
equipment  will  allow  the  [NHT^A]  to 
“consider  the  reasonableness  and 
appropriateness  of  a  particular  standard  in 
its  relationship  to  the  many  different  types  or 
models  of  vehicles  which  are  manufactured.” 
Could  this  mean,  for  instance,  that  standards 
for  trucks  would  not  necessarily  be  the  same 
as  standards  for  passenger  cars?  I  have  in 
mind  the  example  of  the  GSA  requirements 
which  apply  to  passenger  cars  and  some 
other  vehicles,  but  do  not  apply  to  certain 
heavy  trucks  and  other  types  of  vehicles. 

Mr.  Staggers.  Well,  certainly,  1  believe  that 
it  is  understood. 

Mr.  Dingell.  And.  of  course,  there  would  be 
a  possibility  of  different  standards  for  one 
type  of  passenger  vehicle,  such  as  a 
convertible,  as  opposed  to  the  standards  for  a 
standard  sedan,  for  example?  Am  I  correct  on 
that  point? 

Mr.  Staggers.  Obviously  a  difference  in 
types  of  vehicles  could  require  differences  in 
standards.  112  Cong.  Rec.  19649,  August  17, 
1966. 

From  this  legislative  history,  it  was 
even  clearer  that  the  agency  needed  to 
group  vehicles  into  appropriate  classes 
for  the  purposes  of  the  safety  standards. 
Moreover,  these  classes  were  supposed 
to  reflect  differences  in  vehicle  design 
and  use.  NHTSA  was  left  with  the  task 
of  determining  what  classes  of  vehicles 
should  be  established  and  what  factors 
and  differences  in  vehicle  types  should 
be  considered  in  establishing  the 
various  classes  of  vehicles.  Specifically, 
the  agency  had  to  determine  whether  to 
distinguish  between  vehicles  based  on: 

1.  The  manufacturer's  intent  when  it 
designed  the  vehicle: 

2.  Some  particular  physical 
characteristics  of  the  vehicle; 


3.  The  purposes  for  which  purchasers 
were  most  likely  to  use  the  vehicle;  or 

4.  Some  combination  of  these  factors. 

Any  of  these  approaches  might 
produce  a  reasoned  basis  for  classifying 
vehicles.  For  instance,  a  classification 
scheme  based  on  the  manufacturer's 
intent  when  it  designs  the  vehicle  (e.g., 
is  it  designed  primarily  to  transport 
people  or  property?)  is  generally  simple 
to  determine  from  the  configuration  of 
the  completed  vehicle.  Under  this 
approach,  if  more  space  in  the  vehicle  is 
filled  with  seating  positions  than  cargo 
area,  the  vehicle  would  presumably 
have  been  designed  primarily  to 
transport  people,  and  classed 
accordingly.  On  the  other  hand,  it  would 
be  impossible  for  the  agency  to  question 
any  classifications  if  the  manufactiu'er's 
subjective  design  intent  is  the  sole  basis 
for  classifications.  This  would  pose 
difficulties  if  the  primary  design  intent 
were  not  obvious  from  looking  at  the 
vehicle. 

To  address  this  problem,  the  agency 
could  examine  those  vehicles  which  it 
believes  should  be  grouped  together  in  a 
class  and  identify  the  physical 
characteristics  that  are  common  to  each 
of  those  vehicles.  The  agency  could  then 
select,  from  those  characteristics,  ones 
that  would  serve  to  differentiate  the 
vehicles  in  that  class  from  all  other 
vehicles.  In  order  to  be  included  in  that 
class,  a  vehicle  must  possess  all  of  those 
selected  characteristics.  This 
classification  system  would  allow 
anyone  to  determine  objectively  the 
appropriate  class  for  any  particular 
vehicle. 

While  this  approach  seems  intuitively 
sound,  it  is  very  difficult  to  identify 
particular  physical  characteristics  which 
not  only  conveniently  separate  vehicles 
into  different  classes  but  also  relate  in 
some  way  to  those  aspects  of  design  or 
performance  that  cause  one  class  to 
have  safety  needs  which  differ  from 
those  of  another  class.  If  the  agency 
does  not  properly  identify  the  essential 
characteristics  of  vehicles,  it  is  left  with 
a  classification  system  that  attaches 
undue  significance  to  particular 
characteristics  that  may  not  really  be 
key  features  of  a  vehicle  type.  Such  as 
classification  system  might  result  in 
vehicles  being  placed  in  a  particular 
class,  because  of  the  presence  of  the 
identified  characteristic,  while  sharing 
little  else  with  the  other  vehicles  in  its 
class. 

To  avoid  these  problems,  one  might 
classify  vehicles  based  on  an 
examination  of  the  vehicle  and  a 
determination  of  its  likely  use.  For 
instance,  one  might  conclude  that  all 
vehicles  that  are  likely  to  be  used  for 
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family  transportation  purposes  should 
be  classed  together,  as  should  vehicles 
used  primarily  for  recreational  or 
commercial  purposes.  One  problem  with 
this  approach  is  that  it  might  be  very 
hard  in  some  instances  for  a 
manufacturer  to  foresee  the  puirpose  for 
which  its  vehicle  would  actually  be  used 
by  purchasers.  If  the  manufacturer  were 
not  certian  of  the  class  into  which  a 
vehicle  fell,  the  manufacturer  would  not 
know  which  safety  standards  were 
applicable  to  the  vehicle. 

In  recognition  of  the  difiiculties 
associated  with  each  one  of  these  three 
approaches  taken  by  themselves,  one 
could  try  to  combine  the  best  features  of 
all  three  of  the  approaches  in  a 
classification  system.  However,  when 
promulgating  the  initial  safety 
standards,  the  agency  did  not  have 
sufficient  time  to  analyze  ail  of  these 
arguments  and  devise  a  classification 
scheme  that  was  based  on  such  an 
analysis.  The  Safety  Act  required  the 
agency  to  make  these  initial 
classifications  and  issue  appropriate' 
safety  standards  for  each  vehicle  class 
very  quickly.  The  Safety  Act  was  signed 
by  President  Johnson  on  September  9. 

1966.  Section  103(h]  of  the  Safety  Act 
required  NHTSA  “to  issue  initial  safety 
standards  based  upon  existing  safey 
standards  on  or  before  January  31, 

1967, ”  less  than  five  months  after  the 
Act  was  signed  into  law.  In  accordance 
with  this  directive,  the  proposed  initial 
safety  standards  (published  at  31  FR 
15212;  December  3, 1966}  took  many  of 
its  proposed  standards  Erectly  fixim  the 
existing  ones  established  by  the  General 
Services  Administration.  The  proposed 
initial  safety  standards  had  five  basic 
vehicle  types — bus,  motorcycle, 
passenger  car,  trailer,  and  truck.  The 
proposal  would  have  defined  a 
passenger  car  according  to  its 
manufacturer’s  design  intent  and  a 
physical  characteristic  (vehicles 
designed  to  carry  ten  persons  or  less), 
while  a  truck  would  have  been  defined 
according  to  either  its  manufacturer’s 
design  intent  or  according  to  how  it  was 
used  by  purchasers  (vehicles  designed, 
used,  or  maintained  primarily  for  the 
transportation  of  property).  Buses  were 
to  be  classified  according  to  the 
manufacturer’s  design  intent  and  a 
physical  characteristic  (designed  for 
carrj'ing  ten  or  more  persons),  trailers 
were  to  be  classified  according  to  the 
manufacturer’s  design  intent  (designed 
for  carrying  persons  or  property  and  for 
being  drawn  by  another  vehicle),  while 
motorcycles  were  classified  according  to 
the  physical  characteristics  of  the 
vehicles. 


However,  this  vehicle  classification 
system  that  was  based  on  a  combination 
of  the  three  different  approaches  (design 
intent,  vehicle  characteristics,  and  use) 
did  not  represent  the  agency’s 
considered  opinion  that  the  combination 
approach  to  vehicle  classification  was 
the  most  desirable.  Further,  the  agency 
did  not  determine  that  this  particular 
combination  approach  was  the  best 
classification  scheme  that  could  be 
devised.  Instead,  this  approach  was 
inherited  from  the  General  Services 
Administration  (GSA),  as  were  some  of 
the  initial  safety  standards.  In  the  short 
time  that  was  available  to  develop  those 
initial  safety  standards,  the  agency 
determined  that  the  best  use  of  the 
available  time  would  be  to  adopt  the 
GSA  approach  and  concentrate  on  the 
substantive  content  of  the  safety 
standards. 

A  final  rule  specifying  the  initial 
safety  standards  was  published  on 
February  3. 1967  (32  FR  2408).  This  rule 
largely  adopted  the  vehicle 
classification  system  as  proposed,  but 
added  a  new  vehicle  category.  In  the 
final  rule,  the  proposed  criteria  for 
classifying  vehicles  as  buses,  trailers, 
and  motorcycles  were  adopted.  The 
passenger  car  definition  was  slightly 
modified  to  account  for  the  new  vehicle 
class,  but  it  retained  the  proposed  use  of 
the  manufacturer’s  design  intent  to 
determine  whether  a  vehicle  should  be 
considered  a  passenger  car.  'The 
definition  of  truck  was  revised  to  also 
use  the  manufacturer’s  design  intent  as 
the  basis  for  classification  (designed 
primarily  for  the  transportation  of 
property  or  special  purpose  equipment). 

The  new  vehicle  class  added  in  the 
final  rule  was  that  for  the  “multipurpose 
passenger  vehicle"  (MPV).  This  new 
class  was  based  on  a  combination  of  the 
manufacturer’s  design  intent  and 
physical  characteristics  of  the  vehicle. 
An  MPV  was  defined  as  a  vehicle 
“designed  to  carry  10  persons  or  less 
which  is  constructed  either  on  a  truck 
chassis  or  with  special  features  for 
occasional  off-road  operation." 

As  was  the  case  with  the  proposed 
classification  system,  the  time 
constraints  imposed  by  law  prevented 
the  agency  from  analyzing  this  vehicle 
classification  system  fully,  and  devising 
the  most  appropriate  vehicle 
classification  system  from  that  analysis. 
Thus,  the  agency  focused  primarily  on 
the  fact  that  there  was  a  group  of 
vehicles  that  fell  within  the  proposed 
definition  of  “passenger  car”  that  also 
possessed  some  of  the  structural 
characteristics  of  a  “truck.”  Examples  of 
such  vehicles  included  utility  vehicles 


with  features  for  ofi-road  operation, 
motor  homes,  and  campers.  These 
vehicles  would  have  needed  far  more 
extensive  modifications  than  other 
vehicles  within  the  proposed  “passenger 
car”  class.  Consequently,  the  leadtime 
necessary  before  the  passenger  car 
standards  took  efiect  would  have  been 
much  longer  than  intended  by  the  Safety 
Act.  Additionally,  there  were  an 
insignificant  niunber  of  MPV’s  as 
compared  with  passenger  cars. 

The  agency  believed  it  would  be 
inappropriate  if  it  were  to  delay 
applying  the  safety  standards  to  millions 
of  vehicle  to  accommodate  the  special 
needs  of  some  tens  of  thousands  of 
vehicles.  ’The  agency  decided  that  the 
most  appropriate  balance  of  the  need  to 
have  the  passenger  car  safety  standards 
take  efiect  as  soon  as  possible  and  the 
demonstrated  need  for  longer  leadtime 
for  a  few  vehicles  that  would  be  classed 
as  passenger  cars  was  to  create  a  new 
class  for  these  few  vehicles.  Hence,  the 
MPV  class  was  created.  In  these 
circumstances,  the  agency’s  desire  to 
establish  the  most  appropriate  vehicle 
classification  system  was  not  so 
compelling  as  the  safety  need  to  put  the 
initial  safety  standards  into  efiect  as 
soon  as  possible. 

From  this  summary,  it  is  obvious  that 
the  vehicle  classification  system  for  the 
safety  standards  was  developed  in  an 
accelerated  rulemaking  proceeding  that 
limited  the  agency’s  opportunity  to 
consider  the  appropriate  factors  that 
should  be  used  to  distinguish  the  various 
typs  of  vehicles.  'The  final  rule  neither 
used  a  consistent  basis  for 
distinguishing  vehicles  (e.g., 
manufacturer’s  design  intent,  structural 
characteristics,  likely  use)  nor  did  it 
explain  why  it  used  one  basis  for  one 
class  of  vehicle  and  a  difierent  basis  for 
another  class  of  vehicle. 

Notwithstanding  these  shortcomings, 
the  classification  system  that  was 
established  for  the  safety  standards  has 
functioned  fairly  well  in  allowing  the 
manufacturers  and  the  agency  to  readily 
determine  the  appropriate  classification 
of  new  vehicles.  However,  there  have 
been  questions  raised  in  recent  years 
about  how  well  the  classification  system 
has  functioned  in  grouping  similar 
vehicles  and  about  how  reasonable  its 
difierentiations  between  vehicle  types 
has  become,  in  light  of  today’s  mix  of 
vehicle  fypes  in  the  marketplace.  These 
questions  led  to  a  petition  for 
rulemaking  asking  the  agency  to 
reexamine  its  vehicle  classification 
system. 
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The  Petition  of  the  Insurance  Institute 
for  Highway  Safety 

The  Insurance  Institute  for  Highway 
Safety  (IIHS)  asked  the  agency  to  revise 
its  classiHcation  system  so  that  it  is 
consistent  with  current  manufacturing 
and  marketing  strategies  and  is 
primarily  based  on  the  purpose  for 
which  a  vehicle  is  used  by  the  public. 
IIHS  alleged  that  the  existing  vehicle 
classification  system  has  become 
outdated,  with  the  result  that  the  safety 
standards  apply  differently  to  vehicles 
that  are  used  in  the  same  way  by  the 
public.  Specifically,  IIHS  stated  that 
“light  trucks  and  hybrids  such  as  the  so 
called  ‘minivans’  compete  for  the  same 
market  as  passenger  cars,  but  do  not 
have  to  meet  several  important 
passenger  C£U'  safety  standards.” 

The  petition  argued  that  the  current 
vehicle  classification  system  is  no 
longer  appropriate  for  several  reasons. 
First,  IIHS  noted  that  there  have  been 
substantial  increases  in  the  production 
and  market  share  of  light  trucks  and 
MPV’s.  Second,  it  noted  a  particular 
shift  in  market  share  from  station 
wagons,  classified  as  passenger  cars,  to 
minivans,  classified  as  MPV’s.  Third, 
IIHS  alleged  that  the  distinctions 
between  the  various  vehicle  types  are 
being  bliured  by  changes  in  design  and 
use  of  vehicles.  As  a  result,  IIHS 
believed  that  a  new  classification 
scheme  should  be  devised  that  is  based 
on  the  vehicle’s  use  by  purchasers.  Such 
a  system  would,  according  to  IIHS, 
reflect  the  current  state  of 
manufacturing  and  marketing  practices. 
The  agency  agreed  with  the  IIHS 
suggestion  that  the  current  vehicle 
classification  system  ought  to  be 
reexamined,  and  granted  the  petition  in 
a  letter  dated  May  7, 1987. 

The  Advance  Notice  of  Proposed 
Rulemaking 

NHTSA  published  an  advance  notice 
of  proposed  rulemaking  (ANPRM)  on  the 
vehicle  classification  system  for  the 
safety  standards  on  October  28, 1987  (52 
FR  41475).  The  ANPRM  proposed  eight 
different  options  for  a  vehicle 
classification  system,  and  asked  for 
comments  on  each  of  these. 

Option  1 

This  option  would  simply  retain  the 
existing  vehicle  classification  system  for 
the  safety  standards.  This  system,  with 
its  imperfections  and  despite  the 
absence  of  an  articulated  basis,  has 
allowed  both  the  vehicle  manufacturers 
and  this  agency  to  determine  the 
classification  of  new  and  existing 
vehicles. 


Option  2 

This  option  would  retain  the  existing 
definition  of  truck,  which  is  based  on 
the  manufacturer’s  design  intent  It 
would  base  a  definition  of  passenger  car 
on  the  manufacturer’s  design  intent  as 
is  now  the  case,  but  would  broaden  the 
definition  of  passenger  car  to  cover  all 
vehicles  which  are  designed  primarily  as 
passenger-carrying  vehicles.  Henrr', 
passenger  vans  and  possibly  some 
utility  vehicles  would  shift  firom  being 
MPV’s  to  passenger  cars.  The  definition 
of  MPV  would  continue  to  be  based  on 
the  vehicle’s  physical  characteristics,  as 
in  now  the  case,  but  those 
characteristics  would  be  more 
specifically  defined.  Essentially,  this 
option  wo^d  continue  the  scheme  set 
forth  in  the  existing  classification 
system,  with  some  updating  to  reflect 
the  changes  that  have  occurred  since  the 
original  classification  system  was 
established. 

Option  3 

This  option  would  eliminate  the  MPV 
category  from  the  classification  system 
and  add  a  new  category  called  li^t 
truck.  The  passenger  car  class  would 
have  its  name  changed  to  passenger 
vehicle  class,  but  the  existing  definition, 
based  on  the  manufacturer’s  design 
intent,  would  be  imchanged.  The 
existing  definition  of  truck  would  be 
retained,  except  that  a  vehicle  would 
also  have  to  have  a  gross  vehicle  weight 
rating  (GVWR)  of  more  than  10,000 
pounds  to  be  considered  a  truck. 
Vehicles  with  a  GVWR  of  10,000  pounds 
or  less  would  be  classed  as  a  light  truck 
if  they  had  certain  physical 
characteristics.  Under  this  option, 
passenger  vans  and  small  utility 
vehicles  would  have  shifted  from  the 
MPV  class  to  the  passenger  vehicle 
class.  The  ANPRM  explained  that  this 
shift  would  emphasize  the  likely  use  for 
which  each  vehicle  type  was  designed. 

Option  4 

This  option  would  consider  both  the 
manufacturer’s  design  intent  and  the 
weight  in  determining  a  vehicle’s 
classification,  since  both  these 
attributes  may  affect  the  vehicle’s  safety 
performance.  Under  this  option,  the 
MPV  class  would  be  eliminated,  the 
passenger  car  class  would  be  split  into 
two  classes,  a  new  light  truck  class 
would  be  added,  and  the  definition  of 
truck  would  be  amended  to  limit  that 
class  to  vehicles  with  a  GVWR  of  more 
than  10,000  pounds.  Passenger  vans  and 
some  utility  vehicles  would  be 
reclassified  as  one  of  the  two  classes  of 
passenger  vehicles. 


Option  5 

This  option  was  similar  to  Option  4, 
except  that  it  substituted  vehicle 
physical  characteristics  and  weight  for 
manufacturer’s  design  intent  and  weight, 
in  determining  a  vehicle’s  appropriate 
classification.  This  option  would  also 
eliminate  the  MPV  class,  limit  the 
passenger  car  class  to  5,500  pounds 
GVWR,  and  create  two  classes  of  light 
trucks,  one  for  trucks  with  GVWR  of 
less  than  5,500  pounds,  and  the  other 
with  GVWR  of  at  least  5,500  pounds  but 
less  than  10,000  poimds.  Passenger  vans 
would  be  classified  as  passenger  cars. 

Option  6 

This  option  did  not  try  to  use  one 
factor,  such  as  design  intent,  physical 
characteristics,  or  likely  use,  to  class 
vehicles.  Instead,  it  attempted  to  simply 
update  the  existing  classification 
scheme,  by  grouping  vehicles  into 
passenger  cars,  vans,  pickup  trucks, 
special  purpose  vehicles,  and  trucks. 

This  approach  would  allow  all  parties  to 
easily  classify  all  1988  vehicles, 
according  to  objective  criteria,  without 
the  attendant  concerns  that  are 
associated  with  any  dramatically 
different  vehicle  classification  system. 

Option  7 

This  was  the  most  radical  change  to 
the  classification  system  of  the  options 
set  forth  in  the  ANPRM.  Under  this 
option,  vehicles  would  be  classed  as 
either  passenger  vehicles  or  trucks, 
depending  on  the  vehicle’s  weight  and 
whether  the  vehicle  was  designed 
primarily  to  transport  people  or  cargo. 
All  vehicles  with  a  GVWR  of  less  than 
5,500  pounds  would  be  classified  as 
passenger  vehicles.  All  vehicles  with  a 
GVWR  of  more  than  5,500  pounds  would 
be  classed  according  to  whether  they 
were  designed  primarily  to  carry  people 
or  cargo. 

Option  8 

This  was  the  least  specific  of  the 
options  set  forth  in  the  ANPRM.  The 
concept  was  to  identify  vehicle  types 
solely  by  physical  characteristics,  and  to 
use  at  least  two  physical  characteristics 
to  define  each  class  of  vehicles. 

The  agency  received  40  comments  in 
response  to  this  ANPRM.  All  of  those 
comm&nts  were  considered  in 
developing  this  proposal,  and  the  most 
significant  comments  are  discussed 
below.  NHTSA  would  like  to  note  that 
this  proposal  has  not  adopted  the 
concept  of  using  a  fixed  weight  cutoff 
point  to  identify  vehicles  as  “trucks,” 
“light  trucks,”  or  “passenger  vehicles,” 
as  proposed  in  several  of  the  ANPRM's 
options.  Many  of  the  safety  standards 
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presently  use  weight  cutoff  points  to 
identify  the  vehicles  subject  to  that 
particular  standard.  However,  the 
individual  standards  use  several 
different  vehicle  weights  as  cutoff 
points,  with  the  particular  cutoff  point 
for  each  standard  determined  in  the 
context  of  that  particular  standard. 

After  further  consideration  and 
evaluation  of  the  comments  on  the 
ANPRM,  NHTSA  has  not  been  able  to 
identify  one  single  weight  cutoff  point 
that  should  be  used  to  classify  vehicles 
for  the  purposes  of  all  of  the  standards. 
Therefore,  the  agency  has  decided  not  to 
pursue  further  the  concept  of  using  a 
single  weight  cutoff  point  as  a  means  of 
classifying  vehicle  t^es  for  the 
purposes  of  all  safety  standards.  Hie 
agency  will  continue  its  policy  of 
determining  in  the  context  of  a 
particular  standard  whether  a  weight 
cutoff  point  is  necessary,  and,  if  so, 
what  that  cutoff  point  should  be. 

Piupose  of  this  Rulemaking 

Judging  from  some  of  the  comments  to 
the  ANPRM,  the  agency  believes  that 
there  may  be  some  possible 
misunderstanding  of  the  purpose  of  this 
rulemaking.  For  instance,  three 
individuals  and  the  Injury  Prevention 
Resource  and  Research  Center 
commented  that  passenger  car 
standards  should  be  applied 
immediately  to  “minivans."  ChemLawn, 
in  its  comments,  asked  that  head 
restraints  be  required  in  all  light  trucks. 
The  American  Insurance  Association, 
IIHS,  the  Center  for  Auto  Safety,  and  the 
State  of  New  York’s  Department  of 
Motor  Vehicles  and  Attorney  General 
all  urged  that  the  passenger  car 
standards  be  made  immediately 
applicaUe  to  “minivans”  and  compact 
pickup  trucks. 

The  comments  suggest  that  the 
commenters  believe  that  this  vehicle 
classification  rulemaking  ought  to  begin 
by  deciding  which  safety  standards 
should  apply  to  each  of  the  various 
vehicle  types  produced,  and  then  devise 
a  classihcation  system  that  best 
achieves  the  desired  result.  Indeed,  this 
is  how  the  vehicle  classihcation  system 
was  treated  in  the  establishment  of  the 
initial  safety  standards.  However, 
NHTSA  believes  that  following  the 
same  approach  would  not  necessarily 
result  in  a  vehicle  classihcation  system 
that  is  any  more  appropriate  then  the 
existing  one.  Instead,  the  agency 
believes  that  this  rulemaking  ought  to 
determine  what  physical  characteristics 
or  design  intents  of  particular  vehicles 
are  so  significantly  different  fi'om  those 
of  other  vehicles  that  vehicles 
possessing  those  characteristics  or 
design  intents  ought  to  be  treated 


separately  for  the  purposes  of  the  safety 
standards  generally.  These  groupings 
should  then  be  the  basis  for  the  veldcle 
classification  system.  The  question  of 
the  applicability  of  the  standards  to 
particular  vehicles  can  and  will  be 
examined  in  a  separate,  subsequent 
rulemaking. 

With  this  approach,  it  should  be  clear 
that  the  focus  of  this  rulemaking  is  not 
whether  a  particular  requirement  or 
requirements  that  currently  apply  to  one 
class  of  vehicles  (e.g.,  automatic  crash 
protection  or  center  high  mounted  stop 
lamps)  should  be  extended  to  apply  to 
additional  vehicle  types.  Assuming  the 
agency  makes  the  requisite  statutory 
determinations,  NHTSA  could  extend 
any  individual  standard  or  group  of 
standards  to  additional  vehicles, 
without  making  any  changes  to  the 
existing  vehicle  classification  system. 
Such  extensions  would,  however,  do 
nothing  to  resolve  the  problems 
associated  with  the  current 
classification  system. 

The  ANPRM  noted  that  the  problems 
with  the  current  vehicle  classification 
system  have  arisen  primarily  in  the  MPV 
class.  A  vehicle  is  an  MPV  for  the 
purposes  of  the  safety  standards  if  is 
designed  to  carry  10  persons  or  less  and 
is  “constructed  either  on  a  truck  chassis 
or  with  special  features  for  occasional 
off-road  operation.”  A  “chassis”  means 
the  basic  operating  core  of  the  motor 
vehicle  including  engine,  frame,  and 
other  essential  structural  and 
mechanical  parts.  When  this  definition 
was  promulgated,  most  vehicles  were 
constructed  by  attaching  the  vehicle 
body  to  a  separate  frame,  with  the  frame 
providing  the  vehicle’s  structural 
strength.  With  separate  body-frame 
construction,  one  could  generally 
determine  if  the  vehicle  was  constructed 
on  a  truck  chassis  by  considering  the 
weight  and  size  of  the  frame  members, 
and  whether  there  was  any 
reinforcement  or  other  strengthening  of 
the  frame. 

Today,  many  vehicles  have  unitized 
construction,  which  means  that  the 
vehicle  body  and  vehicle  fi'ame  are  a 
single  piece  instead  of  separate  pieces. 
For  this  reason,  and  because  of  a 
blurring  of  the  previous  design 
distinctions  between  at  least  some 
station  wagons  and  small  passenger 
vans,  it  is  far  more  difficult  to  determine 
whether  a  vehicle  with  unitized 
construction  is  built  on  a  “truck 
chassis.”  NHTSA  said  the  following  in  a 
December  1, 1983  letter  to  Mr.  Nakaya  of 
Mazda,  in  response  to  a  question  about 
how  a  passenger  minivan  using  unitized 
construction  would  be  classified  for  the 
purposes  of  the  safety  standards: 


The  fact  that  a  common  chassis  is  used  in  a 
family  of  vehicles,  one  member  of  which  is 
classified  as  a  “truck,"  is  evidence  fiiat  the 
common  chassis  is  a  “truck  chassis.” 

However,  further  evidence  is  needed  to 
demonstrate  that  the  chassis  has  truck 
attributes,  such  as  information  showing  the 
design  to  be  more  suitable  for  heavy  duty, 
commercial  operation  than  a  passenger  car 
chassis.  This  further  evidence  is  necessary 
since  otherwise  the  introduction  of  a  cargo 
carrying  version  of  an  existing  passenger  car 
could  result  in  the  reclassification  of  the 
passenger  car  into  an  MPV,  if  the  agency  only 
considered  the  issue  of  whether  a  common 
chassis  is  used. 

This  excerpt  illustrates  the  difficulties 
that  have  arisen  in  trying  to  determine 
whether  a  vehicle  built  with  unitized 
construction  is  built  on  a  “truck 
chassis.”  NHTSA  is  concerned  that  the 
“truck  chassis”  criterion  for 
classification  as  an  MPV  is  becoming  a 
less  objective,  and  therfore  less  useffil, 
tool  for  distinguishing  MPlTs  fi'om 
passenger  cars. 

The  agency  has  similar  concerns 
about  the  criterion  that  vehicles  are 
MPV’s  if  they  have  “special  features  for 
occasional  off-road  operation.”  This 
general  reference  does  not  clearly 
specify  what  “features”  are  sufficient  to 
classify  a  vehicle  as  an  MPV.  It  is  not 
clear  what  features  other  than  4-wheel 
drive  and  high  ground  clearance  are 
enough  to  classify  a  vehicle  as  an  MPV. 
For  example,  one  might  reasonably 
argue,  as  Ford  did  in  its  comments  to  the 
ANPRM,  that  a  vehicle  equipped  with 
skid  plates  and  a  low  range  transfer 
case  has  special  features  for  off-road 
operation.  It  is  not  clear  imder  the 
present  definition  of  MPV  whether  a 
vehicle  that  has  these  features,  but 
whose  ground  clearance  is  comparable 
to  a  normal  sedan,  would  be  classed  as 
an  MPV. 

Finally,  the  MPV  class  currently 
includes  two  seemingly  disparate 
vehicle  types,  passenger  vans  and  on/ 
off  road  vehicles.  It  is  not  obvious  that 
these  vehicle  types  are  sufficiently 
similar  to  treat  them  identically  for  the 
purposes  of  the  safety  standards 
generally.  Indeed,  one  might  argue,  as 
IIHS  did  in  its  petition,  that  there  is  no 
inherent  need  to  treat  passenger  vans 
differently  from  passenger  cars  for  the 
purposes  of  the  safety  standards.  On  the 
other  hand,  on/off  road  vehicles  may 
generally  need  to  be  treated  separately 
from  passenger  cars  if  there  vehicles  are 
to  retain  the  physical  characteristics 
that  allow  them  to  be  used  off-road.  The 
significant  differences  between  the  two 
types  of  vehicles  ciurently  classified  as 
MPV’s  may  confuse  the  task  of 
determining  the  best  application  of  the 
safety  standards. 
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NHTSA  believes  these  issues 
regarding  the  division  of  the  vehicle 
population  into  groups  of  similar 
vehicles  are  significant  in  their  own 
right,  and  that  they  should  be 
considered  in  their  own  right.  If  the 
question  of  whether  individual  safety 
standards  should  apply  to  a  particular 
group  or  groups  of  vehicles  is 
intermingled  with  this  question,  the 
result  will  reflect  primarily  the  agency’s 
decision  about  whether  or  not  the 
standards  should  be  extended  to  those 
additional  vehicles. 

It  is  important  to  remember  that  most 
of  NHTSA’s  existing  safety  standards 
already  apply  to  light  trucks  and  MPV’s, 
as  well  as  passenger  cars.  Nevertheless, 
NHTSA  agrees  that  the  question  of 
whether  the  relatively  few  standards 
that  apply  only  to  passenger  cars  should 
be  extended  to  additional  types  of 
vehicles  is  signiflcant.  Indeed,  the 
agency  acknowledges  that  this  question 
may  be  of  greater  ultimate  signihcance 
than  the  best  system  of  classifying 
vehicles  for  the  safety  standards.  That  is 
why  NHTSA  believes  that  if  this 
question  is  combined  with  the  question 
of  the  most  appropriate  vehicle 
classibcation  system,  the  resulting 
vehicle  classiHcation  system  would  just 
be  an  ancillary  result  of  the  agency’s 
decision  to  extend  or  not  extend  the 
standards  to  additional  vehicle  types. 

The  agency  has  begun  the  process  of 
examining  each  of  the  standards  to 
determine  whether  they  should  be 
extended  to  additional  vehicle  types.  On 
November  23, 1987,  the  agency 
published  final  rules  establishing 
dynamic  testing  requirements  under 
Standard  No.  208  for  light  trucks  and 
MPV’s  (52  FR  44898]  and  extending  the 
requirements  of  Standard  No.  204  to 
more  light  trucks,  buses,  and  MPV’s  (52 
FR  44893).  On  June  24. 1988  (53  FR 
23766],  the  agency  extended  the 
requirements  of  Standard  No.  118, 
Power-Operated  Window  Systems,  to 
light  trucks. 

The  agency  acknowledges  that  this 
rulemaking  action  by  itself  will  not 
extend  particular  passenger  car 
standards  to  other  vehicle  types,  as 
urged  by  the  above-mentioned 
commenters.  However,  those 
commenters  should  recognize  that 
changes  in  the  vehicle  classification 
system  are  not  necessary  to  change  any 
particular  standard’s  applicability. 
Indeed,  if  the  agency  made  the  requisite 
statutory  determinations,  the  agency 
could  have  proposed  under  the  existing 
classification  system  that  the 
requirement  for  center  high  mounted 
stoplamps  appV  to  MPV’s  and  trucks 
under  a  certain  weight,  for  example.  As 


discussed  in  detail  in  the  agency’s  April 
1988  report  to  Congress  entitled  Safety 
Programs  for  Light  Trucks  and 
Multipurpose  Passenger  Vehicles, 
NHTSA  has  already  embarked  on  an 
examination  of  whether  to  extend  safety 
standards  to  additional  existing  vehicle 
types  imder  the  current  vehicle 
classification  system.  These  agency 
actions  will  proceed  regardless  of  the 
outcome  of  this  rulemaking  action. 
NHTSA  believes  it  is  appropriate  for  a 
rulemaking  action  examining  the  vehicle 
classification  system  to  proceed  in  its 
own  right,  and  not  be  confused  with 
issues  relating  to  any  particular 
standard’s  applicability  to  certain 
vehicles. 

Some  commenters  implied  that  this 
examination  of  the  vehicle  classification 
system  has  no  significance  in  its  own 
right.  For  example,  the  Attorney  General 
of  the  State  of  New  York  commented 
that  a  separate  examination  of  vehicle 
classification  would  be  “an  academic 
exercise.”  The  Center  for  Auto  Safety 
commented  that  a  separate  examination 
of  vehicle  classification  was  a 
“meaningless  semantic  goosechase.” 

NHTSA  strongly  disagrees  with  these 
comments  for  a  number  of  reasons.  First, 
the  cmrent  MPV  class  depends  on  a 
vehicle  being  constructed  either  on  a 
“truck  chassis”  or  with  “special 
features”  for  occasional  off-road 
operation.  With  the  changes  in  vehicle 
construction,  the  meaning  and 
application  of  these  terms  become  less 
clear,  in  turn  making  it  more  difficult  to 
classify  vehicles  and  determine  with 
which  standards  the  vehicles  must 
comply.  Fundamental  notions  of  fairness 
suggest  that  if  NHTSA  is  going  to 
require  Type  A  vehicles  to  meet  certain 
requirements,  it  must  clearly  specify  a 
means  of  differentiating  Type  A  vehicles 
from  Type  B,  C,  and  D  vehicles.  The 
Supreme  Court  has  indicated  that,  in 
certain  circumstances,  the  failure  of  the 
Federal  government  to  clearly  identify 
the  criteria  that  are  used  in  making  a 
decision  (e.g.,  a  particular  vehicle  is  a 
Type  A  vehicle,  not  a  Type  B  vehicle] 
could  violate  the  due  process  clause  in 
the  Fifth  Amendment  of  the 
Constitution.  Matthews  v.  Eldridge,  424 
U.S.  319  (1976). 

Second,  the  classification  system 
affects  every  vehicle  and  every  safety 
standard.  This  effect  is  not  just 
academic  and  far  from  meaningless. 
When  a  standard  applies  to  a  vehicle 
class,  vehicle  manufacturers  must 
certify  that  every  single  vehicle  it 
manufactures  of  that  class  complies 
with  the  standard.  Similarly,  all  of  the 
agency’s  analyses  of  both  existing  and 
potential  new  safety  standards  begin 


with  the  vehicles  grouped  in  accordance 
with  the  classification  system.  Hence, 
the  groupings  established  by  the 
classification  system  have  a  real 
influence  on  the  applicability  of  each 
individual  standard  to  groups  of 
vehicles. 

Third,  as  noted  above,  the 
classification  system  that  is  currently 
used  was  never  fully  analyzed  on  its 
own  merits.  Instead,  it  was  established 
primarily  to  accommodate  the  agency’s 
need  to  comply  with  the  statutory 
mandate  for  expeditiously  issuing  and 
implementing  the  initial  safety 
standards.  In  general,  the  issue  of 
applying  particular  standards  to 
particular  vehicles  is  a  more  pressing 
issue  than  the  vehicle  classification 
system,  so  it  is  this  issue  to  which  the 
agency  and  the  public  devote  most  of 
their  attention.  When  the  classification 
system  is  shaped  to  achieve  the  desired 
applicability  of  standards,  neither  the 
public  nor  the  agency  have  an 
opportunity  to  fully  consider  the 
potential  long  term  effects  of  the 
classification  system  that  is  established. 
NHTSA  concludes  that  it  is  appropriate 
to  use  this  rulemaking  as  a  forum  to 
ensure  that  any  long  term  implications 
of  a  new  classification  system  are  fully 
considered  and  that  the  agency  selects 
as  the  new  system  the  one  having  the 
most  appropriate  long  term  effects. 

NHTCA  would  like  to  note  that  this 
proposal  for  a  new  system  of  classifying 
vehicles  would  apply  only  for  the 
purposes  of  the  Safety  Act  and  the 
safety  standards  and  regulations  issued 
thereunder.  This  proposal  would  not 
affect  the  classification  of  vehicles 
under  the  fuel  economy,  emissions, 
bumper,  and  theft  prevention  standards, 
nor  would  it  affect  the  classification  of 
vehicles  for  the  purposes  of  Customs 
duties.  All  of  these  regulations  derive 
their  authority  from  statutes  other  than 
the  Safety  Act,  and  those  differing 
authorizing  statutes  may  require  a 
different  classification  for  vehicles  than 
is  proposed  in  this  notice  for 
classifications  made  under  the  Safety 
Act. 

Effect  of  this  Rulemaking  on  the 
Application  of  Standards 

The  criteria  in  sections  103  (a]  and  (f] 
of  the  Safety  Act  require  the  agency  to 
make  certain  determinations  when  it 
amends  a  safety  standard.  Amendments 
to  a  safety  standard  include  decisions  to 
extend  the  standard  to  a  particular 
vehicle  type  or  to  revoke  its 
applicability  to  a  particular  vehicie  type 
To  extend  a  standard  to  a  new  vehicle 
class,  NHTSA  would  have  to  show  that 
the  extension  of  the  standard  meets  the 
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need  for  safety  for  that  particular 
vehicle  class,  and  meets  all  of  the  other 
criteria  set  forth  in  sections  103(a)  and 
(f).  Conversely,  to  revoke  a  standard's 
applicability  to  a  vehicle  dess,  NHTSA 
would  have  to  show  that  the  standard 
no  longer  meets  the  need  for  safety,  or 
perhaps  never  met  the  need  for  safety, 
for  that  vehicle  class,  or  Uiat  the 
standard  fails  to  meet  one  of  the  other 
criteria  set  forth  in  sections  103  (a)  and 
(f)  for  that  vehicle  class. 

Because  of  these  statutory 
requirements,  the  agency  has  since  its 
inception  always  analyzed  each  new 
application  of  a  standard  to  determine 
whether  application  of  the  standard  is 
appropriate  for  each  vehicle  class.  The 
agency  has  always  made  such  an 
analysis  on  a  standard-by-standard 
basis,  since  differences  in  particular 
vehicle  characteristics  (e.g.,  vehicle 
weight)  may  affect  the  appropriateness 
of  applying  a  standard  to  one  vehicle 
class,  yet  be  completely  irrelevant  to  a 
determination  of  the  appropriateness  of 
applying  that  standard  to  another 
vehicle  class.  Alternatively,  particular 
vehicle  characteristics  (e.g.,  vehicle 
weight)  may  affect  the  appropriateness 
of  applying  a  particular  standard, 
regardless  of  vehicle  class. 

In  the  ANPRM,  the  agency  explained 
that  this  proposal  would  ensure  that  the 
adoption  of  any  proposed  changes  in  the 
vehicle  classification  system  would  not 
result  in  potential  reductions  in  the  level 
of  safety  offered  in  any  vehicle.  The 
example  given  in  the  ANPRM  was  that  if 
the  passenger  car  class  were  replaced 
by  a  broader  passenger  vehicle  class, 
including  those  vehicles  previously 
classified  as  passenger  cars  and  some 
vehicles  previously  classified  as 
something  other  than  passenger  cars,  the 
agency  would  also  propose  to  amend  the 
standards’  application  sections  to 
ensure  that  any  standard  that  applied  to 
the  passenger  car  class  would  continue 
to  apply  to  those  vehicles  in  the 
passenger  vehicle  class  that  were 
formerly  classified  as  passenger  cars.  In 
other  words,  this  rulemaking  will  not 
result  in  any  reduction  in  safety, 
because  every  standard  that  applies  to 
vehicles  under  the  existing  classification 
system  will  also  apply  to  those  vehicles 
under  this  propos^  new  classification 
system. 

The  ANPRM  also  stated  that  the 
agency  had  not  decided  whether  to 
allow  the  modification  of  the  vehicle 
type  definitions  to  result  in  the 
expanded  application  of  any  standard. 
Such  an  expansion  could  occur  if,  for 
example,  some  vehicles  were  moved 
from  the  MPV  category  under  the 
existing  classification  system  to  the 


passenger  car  category  under  a 
proposed  new  vehicle  classification 
system.  The  unanswered  question  in  the 
ANPRM  was  whether  these  vehicles 
that  were  moved  to  a  different  category 
under  the  proposed  new  vehicle 
classification  system  should  be 
immediately  subject  to  the  standards 
apphcable  to  the  new  category.  See  52 
FR  41484;  October  28, 1987 

No  commenters  to  the  ANPRM 
directly  addressed  this  issue.  NHTSA 
has  tentatively  decided  that  this 
proposal  should  not  extend  any 
standard  to  any  vehicles  not  currently 
subject  to  that  standard.  As  explained 
above,  the  agency  is  statutorily  required 
to  make  certain  determinations  before 
extending  existing  standards  to  any  new 
groups  of  vehicles.  NHTSA  has  already 
begim  an  expedited  review  of  whether 
the  applicability  of  any  standards 
should  be  extended  to  include 
additional  vehicle  types. 

Additionally,  as  noted  above,  the 
agency  wants  to  examine  the  issue  of 
the  vehicle  classification  system  apart 
from  its  examination  of  whether  any 
individual  standard  should  be  extended 
to  additional  vehicles.  The  most 
appropriate  grouping  of  vehicles  for  any 
one  particular  standard  may  not  be  the 
most  appropriate  grouping  of  vehicles 
for  any  other  standard.  Since  the  vehicle 
classification  system  applies  to  all  of  the 
safety  standards,  it  can  best  be 
formulated  without  focusing  on  the  need 
to  group  vehicles  in  some  particular 
manner  to  achieve  a  desired  result  for 
one  or  two  of  the  standards.  By 
removing  the  question  of  the 
applicability  of  the  standards  entirely 
from  this  rulemaking,  NHTSA  believes 
that  the  vehicle  classification  system 
that  results  would  be  based  on 
considerations  of  the  reasons  and 
purpose  for  the  classification  system, 
instead  of  the  desire  to  extend  the 
applicability  of  one  particular  standard. 

To  achieve  this  intent,  any  final  rule 
establishing  a  new  vehicle  classification 
system  would  include  amendments  to 
the  applicability  sections  of  standards  to 
ensure  that  vehicles  that  are  moved  into 
a  different  class  are  not  subject  to  any 
standards  to  which  they  were  not 
subject  under  the  existing  vehicle 
classification  system.  For  example,  if 
some  passenger  vans  were  moved  into  a 
class  that  included  passenger  cars,  those 
passenger  vans  would  not  be  subject  to 
the  existing  passenger  car  standards  as 
a  result  of  this  rulemaking.  The  question 
of  whether  passenger  vans,  or  any  other 
vehicles,  should  be  subject  to  any 
additional  standards  will  be  answered 
on  a  standard-by-standard  basis  in  a 
separate  agency  review.  Since  this 


rulemaking  is  not  examining  any  such 
questions,  it  would  be  inappropriate  for 
the  classification  system  that  results 
from  this  rulemaking  to  extend 
standards  to  a  group  of  vehicles. 

NHTSA  would  like  to  note  that  this 
new  classification  system  would  be 
used  immediately  for  the  purposes  of 
any  new  safety  standards  or  for  any 
additional  requirements  for  existing 
safety  standards.  In  either  case,  the 
agency  would  use  this  new 
classification  system  as  the  starting 
point  for  its  anlysis  of  whether  the  new 
requirements  were  “appropriate  for  the 
particular  type  of  motor  vehicle  for 
which  it  is  prescribed.” 

Proposed  Options  for  a  Vehicle 
Classification  System 

This  notice  proposes  two  distinct 
options  for  a  vehicle  classification 
system  for  the  safety  standards.  These 
options  represent  two  different 
philosophical  approaches  to  the  purpose 
and  effects  of  the  classification  system. 

Option  A 

The  first  approach  for  a  new 
classification  system  is  a  derivative  of 
Option  6  proposed  in  the  ANPRM.  This 
approach  represents  an  update  of  the 
existing  classification  scheme.  It  would 
eliminate  the  current  MPV  category  and 
classify  some  of  the  current  MPV’s  as 
passenger  cars  and  classify  the  balance 
in  two  new  cateogries,  vans  and  special 
purpose  vehicles.  Cargo  vans  would  be 
moved  from  the  current  truck  class  into 
the  new  van  class.  All  other  vehicles 
currently  classed  as  trucks  or  passenger 
cars  would  continue  to  be  classified  as 
such  under  this  proposal.  The  existing 
bus,  trailer,  and  motorcycle  classes 
would  not  be  affected  by  this  proposal 

The  definitions  of  vehicle  classes 
under  Option  A  would  be  as  follows: 

“Passenger  car”  means  a  motor 
vehicle  with  motive  power,  except  a 
van,  truck,  special  purpose  vehicle, 
motorcycle,  or  trailer,  that  has  10  or 
fewer  designated  seating  positions. 

“Special  purpose  vehicle”  means  a 
motor  vehicle  with  motive  power,  except 
a  bus,  motorcycle,  or  trailer,  that  has 
greater  passenger  carrying  volume  than 
cargo  carrying  volume  and  at  least  four 
of  the  following  characteristics, 
calculated  when  the  vehicle  is  at  curb 
weight  on  a  level  surface,  with  the  front 
wheels  parallel  to  the  vehicle’s 
longitudinal  centerline,  and  the  tires 
inflated  to  the  manufacturer’s 
recommended  pressure: 

(1)  Approach  angle  of  not  less  than  28 
degrees. 

(2)  Breakover  angle  of  not  less  than  14 
degrees. 
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(3)  Departure  angle  of  not  less  than  20 
degrees. 

(4)  Running  clearance  of  not  less  than 
8  inches. 

(5)  Front  and  rear  axle  clearances  of 
not  less  than  7  inches  each. 

"Truck”  means  a  motor  vehicle  with 
motive  power,  except  a  special  purpose 
vehicle,  van,  motorcycle,  bus,  or  trailer 
that  is  designed  primarily  for  the 
transportation  of  property  or  special 
purpose  equipment,  including  vehicles 
capable  of  transporting  property  on  an 
open  bed. 

“Van”  means  a  motor  vehicle  with 
motive  power,  except  a  special  purpose 
vehicle,  motorcycle,  bus,  or  trailer,  that 
has  an  unpartitioned  cargo  area 
encompassing  all  designated  seating 
positions  and  all  of  the  cargo  area,  and 
no  body  section,  including  the  bumper, 
that  extends  more  than  30  inches 
forward  of  the  forwardmost  point  on  the 
glazing  within  the  windshield  daylight 
opening  area. 

No  changes  are  proposed  for  the 
existing  definitions  of  "bus,” 
“motorcycle,”  and  "trailer.” 

Under  this  option,  vehicles  would  be 
classified  according  to  the  following 
hierarchy. 

1.  Does  the  vehicle  meet  the  definition 
of  a  motorcycle  or  trailer?  If  so,  it  is 
classified  as  that. 

2.  If  the  vehicle  has  more  than  10 
designated  seating  positions  and  is  not  a 
trailer,  it  is  classified  as  a  bus. 

3.  If  the  vehicle  is  not  a  bus, 
motorcycle,  or  trailer,  does  it  meet  the 
definition  of  a  special  purpose  vehicle? 

If  so,  it  is  classified  as  that. 

4.  If  the  vehicle  is  not  a  bus, 
motorcycle,  trailer,  or  special  purpose 
vehicle,  does  it  meet  the  definition  of  a 
van?  If  so,  it  is  classified  as  that. 

5.  If  the  vehicle  is  not  a  bus, 
motorcycle,  trailer,  special  purpose 
vehicle,  or  van,  does  it  meet  the 
definition  of  a  truck?  If  so,  it  is  classified 
as  that. 

6.  If  the  vehicle  is  a  motor  vehicle  and 
does  not  meet  the  definition  of  bus, 
motorcycle,  trailer,  special  purpose 
vehicle,  van,  or  truck,  then  it  is 
classified  as  a  passenger  car. 

The  agency  believes  that  there  would 
be  two  distinct  advantages  in 
implementing  this  proposed  approach. 
First  the  selection  of  this  approach 
would  mean  that  the  classification 
system  for  the  safety  standards  would 
use  the  same  terms  for  vehicles  that  are 
used  by  persons  collecting  data  on 
vehicle  crashes,  by  the  industry,  and  by 
many  States  in  vehicle  registration. 

Since  these  terms  and  classifications  are 
so  widely  used,  the  agency  could  more 
easily  track  the  comparative  safety 
performance  of  the  various  vehicle 


classes.  Second,  this  approach  would 
allow  all  parties  to  easily  classify  all 
existing  vehicles,  according  to  objective 
criteria,  without  the  attendant  concerns 
associated  with  some  radically  different 
vehicle  classification  system. 

Under  this  approach,  the  existing 
definition  of  "passenger  car”  would  be 
revised  to  substitute  a  physical 
characteristic  of  the  vehicle  (10  or  fewer 
designated  seating  positions)  for  the 
currently-specified  manufacturer’s 
design  intent  (designed  for  carrying  10 
persons  or  less).  NHTSA  notes  that  this 
difference  is  one  of  semantics,  since  the 
current  definition  of  "passenger  car”  is 
applied  as  though  it  reads  10  or  fewer 
designated  seating  positions.  Both  this 
proposed  definition  and  the  existing 
passenger  car  definition  are  residual 
categories.  That  is,  notwithstanding  the 
fact  that  a  vehicle  has  10  or  fewer 
seating  positions,  if  that  vehicle  also 
satisfies  the  definition  of  any  of  the 
listed  vehicle  classes,  it  would  be 
treated  as  part  of  that  other  class,  not  as 
a  passenger  car.  If,  on  the  other  hand,  a 
vehicle  has  10  or  fewer  seating 
positions,  but  fails  to  satisfy  the 
definition  of  one  of  those  listed  vehicle 
classes,  it  would  be  treated  as  a 
passenger  car.  NHTSA  believes  that  all 
vehicles  that  are  currently  classified  as 
passenger  cars  would  continue  to  be 
classified  as  passenger  cars  under  this 
proposed  new  definition  of  that  term. 

The  definition  of  truck  would  continue 
to  rely  on  the  manufacturer’s  design 
intent  to  determine  if  a  vehicle  is  a 
truck,  just  as  the  existing  definition 
does,  and  would  use  the  same  language 
as  the  existing  definition  to  express  the 
necessary  design  intent  (designed 
primarily  for  the  transportation  of 
property  or  special  purpose  equipment). 
The  proposed  new  definition  would  add 
a  phrase  to  explicitly  include  a  pickup 
(vehicle  capable  of  transporting 
property  on  an  open  bed)  in  the  “truck” 
category. 

Like  die  passenger  car  category,  this 
proposed  truck  category  would  be 
residual.  Any  vehicles  that  satisfied  the 
definition  for  “van”  or  “trailer”  would 
be  placed  in  that  category,  not  in  the 
truck  category.  The  agency  believes  that 
most  vehicles  that  are  classified  as 
trucks  under  the  existing  definition 
would  continue  to  be  classified  as  trucks 
imder  this  proposed  definition. 

'The  major  exception  to  this  general 
statement  would  be  cargo  vans.  Cargo 
vans  are  currently  classified  as  trucks, 
because  they  are  designed  primarily  to 
transport  property.  Passenger  vans  are 
currently  classified  as  MPV’s,  because 
they  are  built  on  a  truck  chassis.  With 
the  proposed  elimination  of  the  MPV 
category,  all  vehicles  that  are  currently 


classified  at  MPV’s  would  be 
reclassified  as  either  a  van,  a  special 
purpose  vehicle,  or  a  passenger  car.  The 
proposed  new  "van”  category  would 
include  all  passenger  vans,  currently 
classed  as  MPV’s,  and  all  cargo  vans, 
currently  classed  as  trucks. 

Several  vehicle  manufacturers  had 
suggested  the  creation  of  a  “van” 
category  in  their  comments  on  the 
ANPRM.  These  commenters  stated  that 
both  the  passenger  and  cargo  versions 
of  a  van  are  produced  from  the  same 
vehicle  design.  According  to  these 
commenters,  although  the  current 
classification  system  treats  the 
passenger  version  of  a  van  as  an  MPV 
and  the  cargo  version  as  a  truck,  the 
requirements  for  MPV’s  and  trucks  are 
sufficiently  similar  that  the  different 
classifications  of  essentially  the  same 
vehicle  have  not  posed  compliance 
difficulties.  However,  these  commenters 
asserted  that  serious  compliance 
difficulties  could  arise  if  passenger  and 
cargo  vans  were  put  into  different 
vehicle  classes  that  were  subject  to 
substantially  different  requirements. 

The  agency  believes  this  argument 
may  have  merit.  This  new  class  would 
reflect  the  fact  that  both  cargo  and 
passenger  vans  have  the  same  design 
and  physical  characteristics  that  are 
substantially  different  from  most 
vehicles  in  other  classes.  An  exception 
might  be  those  station  wagons  that 
resemble  some  small  passenger  vans. 

The  proposed  definition  of  van  set 
forth  above  was  derived  from  the 
Environmental  Protection  Agency’s 
(EPA)  definition  of  "van”  for  fuel 
economy  purposes,  set  forth  at  40  CFR 
600.002-85(39).  It  would  define  vans  in 
terms  of  two  physical  characteristics 
that  EPA  has  determined  distinguish 
vans  from  other  vehicles.  The  first  such 
characteristic  is  an  unpartitioned 
enclosed  area  encompassing  all 
designated  seating  positions  and  all  of 
the  cargo  area.  This  characteristic  alone 
distinguishes  vans  from  sedans  and 
pickups,  which  have  separate  passenger 
seating  areas  and  cargo  areas.  However, 
this  characteristic  of  vans  is  also  shared 
by  station  wagons  and  may  be  shared 
by  hatchback  models  that  do  not  have  a 
cargo  covering  of  some  sort. 

The  term  “unpartitioned  enclosed 
area”  refers  to  an  area  that  does  not 
have  fixed  part  of  the  vehicle  fully 
separating  some  of  the  cargo  area  or 
designated  seating  positions  from  the 
other  designated  seating  positions.  For 
example,  a  bench  seat  would  not  fully 
separate  a  vehicle,  unless  that  the  top  of 
the  bench  seat  touched  the  interior  roof 
of  the  vehicle  and  the  sides  of  the  bench 
seat  touched  both  interior  sides  of  the 
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vehicle.  Thus,  a  typical  bench  seat 
installation  would  not  be  considered  a 
"partition”  within  a  vehicle.  Similarly, 
many  step-vans  have  sliding  doors  that 
allow  access  for  a  driver  or  passenger  to 
move  from  the  seating  area  to  the  cargo 
area.  Since  these  sliding  doors  are  not 
Hxed,  the  wall  to  which  the  sliding  door 
is  attached  would  not  be  considered  a 
“partition"  within  a  vehicle. 

However,  the  determination  of 
whether  a  vehicle  has  an 
"unpartitioned”  enclosed  area  is  made 
with  the  vehicle  configured  with  all 
available  seats  installed  and  in  position 
to  accommodate  passengers.  Thus,  if  the 
rear  seat  of  a  vehicle  touches  a  package 
shelf,  so  as  to  completely  separate  the 
truck  from  the  passenger  area,  the 
vehicle  would  not  be  considered  a  van 
under  this  proposed  definition.  This  is 
true  even  if  the  package  shelf  can  be 
removed  and  the  rear  seat  folded  down 
to  allow  unimpeded  access  to  the  trunk. 
Commenters  are  invited  to  address  this 
proposed  interpretation  of 
“unpartitioned,”  and  whether  it  serves 
to  adequately  distinguish  step- vans  and 
like  vehicles  from  conventional 
passenger  cars  with  fold-down  seats 
and  movable  package  shelves. 

The  agency  intends  this  new  “van” 
class  to  exclude  any  vehicles  that  are 
classiHed  as  passenger  cars  under  the 
existing  classification  system. 
Accordingly,  the  agency  must  use  a 
second  physical  characteristic  of  vans  to 
distinguish  them  from  passenger  cars. 
NHTSA  is  proposing  to  use  the  cowl 
length  of  vans  as  this  second  physical 
characteristic,  just  as  EPA  does.  This 
definition  proposes  that  a  vehicle  be 
considered  a  van  only  if  no  body 
section,  including  the  bumper,  extends 
more  than  30  inches  forward  of  the 
forwardmost  point  within  the 
windshield  daylight  opening  area.  The 
term  “daylight  opening”  area  is  used  in 
the  same  way  it  is  used  in  the  Society  of 
Automotive  Engineers  (SAE) 
Recommended  Practice  }903c,  at  section 
2.22.  In  simplified  terms,  the  agency  is 
referring  to  the  windshield  glazing  that 
is  not  covered  by  the  molding.  For  a 
vehicle  to  meet  this  proposed  definition 
of  a  van,  its  front  bumper  or  other 
forwardmost  body  point  would  have  to 
be  not  more  than  30  inches  forward  of 
the  forwardmost  point  on  the  windshield 
glazing  that  is  not  covered  by  molding. 

This  proposal  reflects  the  agency’s 
tentative  determination  that  the 
complete  enclosure  of  an  undivided 
passenger  and  cargo  area,  combined 
with  the  short  vehicle  cowl  are  the 
distinctive  characteristics  that  can  be 
used  to  differentiate  vans  from  other 
vehicles.  Any  vehicle  that  has  these 


characteristics  would  be  considered  a 
van,  unless  that  vehicle  met  the  criteria 
for  classification  as  a  special  purpose 
vehicle  or  bus.  In  other  words,  a  vehicle 
that  met  the  deHnitions  of  both  van  and 
either  truck  or  passenger  car  would  be 
classified  as  a  van. 

Chrysler’s  comments  on  the  ANPRM 
stated  that  the  30  inch  cowl  limit  would 
result  in  its  compact  vans  (the  Caravan 
and  Voyager]  being  classed  as 
passenger  cars  instead  of  vans.  Chrysler 
suggested  that  the  30  inch  cowl  limit  be 
raised  to  40  inches.  NHTSA  has  not 
adopted  this  suggestion,  because  this 
proposed  definition  of  “van”  is  intended 
to  exclude  all  station  wagons  and 
hatchback  models  of  passenger  cars.  At 
this  time,  the  agency  doesn’t  know 
whether  raising  the  cowl  length  limit  to 
40  inches  would  result  in  some 
passenger  cars  being  classified  as  vans. 
This  notice  invites  the  public  to  submit 
comments  on  the  cowl  length  limit  that 
should  be  used  to  differentiate  vans 
from  vehicles  in  all  other  classes, 
including  data  on  the  cowl  length  of 
vans,  small  station  wagons,  and 
hatchbacks.  Additionally,  the  agency  is 
interested  in  learning  whether  there  are 
any  hatchback  passenger  car  models 
that  do  not  have  a  partition  between  the 
seating  and  cargo  areas  and,  if  so,  the 
cowl  length  of  those  models. 

Although  the  agency  is  proposing  to 
use  the  cowl  length  limit  in  conjunction 
with  the  enclosed  unpartitioned  seating 
and  cargo  area  as  the  physical 
characteristics  of  vans  that  differentiate 
them  from  other  vehicles,  the  agency  is 
not  certain  that  these  are  the  essential 
physical  characteristics  that  distinguish 
vans  from  other  vehicles.  The  agency 
believes  that  most  observers  have  a 
clear  notion  of  the  differences  between 
vans  and  station  wagons,  based  on 
some  distinctive  physical  characteristics 
of  vans.  As  noted  above,  the  physical 
characteristics  set  forth  in  this  proposed 
definition  for  vans  (enclosed 
unpartitioned  seating  and  cargo  area 
and  short  cowl)  are  similar  to  the 
physical  characteristics  of  some  small 
station  wagons.  This  may  suggest  that 
the  physical  characteristics  of  vans  set 
forth  in  this  proposed  definition  are  not 
the  same  characteristics  that  observers 
intuitively  use  to  distinguish  station 
wagons  and  vans. 

Other  physical  characteristics  that 
may  differentiate  vans  from  station 
wagons  include  the  height  of  the  seating 
reference  point  above  the  ground  (vans 
are  typically  higher  than  passenger  cars) 
and  the  interior  height  of  the  occupant 
compartment,  measured  from  the  floor 
to  the  ceiling  (the  occupant 
compartment  of  vans  tends  to  be 


“taller”  than  the  occupant  compartment 
of  passenger  cars).  It  could  be  that  either 
of  these  characteristics  or  some  other 
characteristics,  combined  with  one  or 
both  of  the  proposed  characteristics, 
would  more  accurately  describe  the 
characteristics  that  observers  intuitively 
use  to  distinguish  vans  from  other 
vehicles. 

Some  of  the  commenters  to  the 
ANPRM  addressed  the  possibility  of 
using  the  height  of  the  seating  reference 
point  as  a  means  of  distinguishing  vans 
from  passenger  cars.  Ford  commented 
that  the  height  of  the  seating  reference 
point  “differentiates  poorly  among 
different  types  of  vehicles.”  However, 
Ford  also  commented  that  its  cars  had  a 
height  of  between  17.2  and  20.7  inches, 
while  the  lowest  measurement  for  Ford’s 
trucks  and  MPV’s  was  25.7  inches. 
Chrysler  and  Range  Rover  commented 
that  the  height  of  the  seating  reference 
point  could  not  be  used  by  itself,  but 
might  be  appropriate  in  combination 
with  other  characteristics.  Volkswagen 
supported  the  use  of  seating  reference 
point  height  to  distinguish  vans  from 
other  vehicles,  and  suggested  that  a  30 
inch  minimum  height  for  the  seating 
reference  point  for  a  vehicle  to  be 
considered  a  van. 

This  notice  again  asks  for  comments 
on  the  criteria  that  can  be  used  to 
distinguish  vans  frY)m  other  vehicles, 
and  especially  asks  commenters  to 
provide  data  showing  how  successfully 
any  suggested  criteria  would  distinguish 
between  vans  and  passenger  cars. 

The  other  proposed  new  vehicle  class 
that  would  cover  some  vehicles 
ciurently  classed  as  MPV’s  is  the 
“special  purpose  vehicle.”  The  vehicles 
proposed  to  be  included  in  this  class  are 
those  that  have  the  physical 
characteristics  that  permit  high  ground 
clearance  end  give  greater  passenger¬ 
carrying  volume  than  cargo-carrying 
volume.  This  proposed  definition  would 
use  these  particular  physical 
characteristics  to  differentiate  special 
purpose  vehicles  from  all  other  vehicle 
types,  because  the  ground  clearance 
would  allow  these  vehicles  to  traverse 
the  uneven  siufaces,  rocks,  and 
obstacles  on  off-road  trails.  Any  vehicle 
that  meets  the  definition  of  a  special 
purpose  vehicle  would  be  classified  as 
such,  even  if  that  vehicle  also  meets  the 
definition  of  a  van  or  a  passenger  car. 

The  specified  dimensions  for 
determining  whether  a  vehicle  has  high 
ground  clearance  are  taken  directly  from 
NHTSA’s  fuel  economy  classification 
regulation  (49  CFR  §  523.5(b)(2]).  These 
dimensions  were  developed  in  1976 
specifically  for  that  regulation.  In  GM’s 
comments  to  the  ANPRM,  it  said  that 
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only  one  of  its  vehicles  designed  for  off¬ 
road  use  complies  with  four  of  the  five 
criteria  proposed  for  “special  purpose 
vehicles.”  According  to  GM,  this 
suggests  that  these  proposed  criteria  are 
not  adequate  to  properly  classify  all 
vehicles  designed  for  off-road  use. 
NHTSA  does  not  agree  with  this 
assertion.  These  criteria  have 
successfully  been  used  for  more  than  10 
years  to  identify  vehicles  produced  by 
all  manufacturers  that  have  the 
necessary  clearance  for  extended  off¬ 
road  operation.  The  fact  that  some  of 
GM’s  vehicles  do  not  satisfy  these 
criteria  might  just  as  likely  indicate  that 
those  vehicles  are  not  designed  for 
extended  off-road  use  as  that  the 
criteria  are  deficient. 

In  its  comments  to  the  ANPRM,  Ford 
suggested  that  skid  plates  and  low  range 
transfer  cases  are  equally  good  evidence 
of  off-road  capability.  NHTSA 
tentatively  disagrees  with  this  assertion. 
There  are  a  number  of  features, 
including  those  identified  by  Ford,  that 
would  enable  a  vehicle  to  fimction 
better  when  travelling  off-road. 

However,  a  vehicle  equipped  with  all 
these  featiues  will  not  be  able  to  travel 
off-road  for  long  if  the  vehicle  does  not 
have  high  ground  clearance.  Hence,  the 
agency  has  tentatively  determined  that 
high  groimd  clearance  is  the  physical 
characteristic  that  distinguishes  these 
vehicles  fi'om  others.  The  public  is 
specifically  invited  to  comment  on  this 
tentative  determination,  and  explain 
why  the  commenter  believes  some  other 
characteristic  or  combination  of 
characteristics  would  better  serve  to 
identify  these  special  purpose  vehicles. 

The  agency  would  like  to  explain  why 
it  has  not  proposed  4-wheel  drive  as  a 
physical  characteristic  of  these  special 
purpose  vehicles.  4-wheel  drive  is  now 
offered  on  many  passenger  car  models. 
Many  of  these  4-wheel  drive  cars  do  not 
have  high  ground  clearance  or  any  other 
features  necessary  for  off-road 
operation.  Therefore,  the  agency 
believes  that  4-wheel  drive  by  itself  is 
not  a  physical  characteristic  that 
differentiates  off-road  vehicles  from 
other  vehicles.  The  agency  also 
considered  proposing  a  combination  of 
the  high  ground  clearance  features  and 
4-wheel  drive  as  the  characteristics  that 
distinguish  special  purpose  vehicles 
from  other  vehicles.  However,  the 
agency  has  tentatively  determined  that 
high  ground  clearance  by  itself  is  a 
sufficient  distinction  between  special 
purpose  vehicles  and  other  vehicles,  for 
the  reasons  explained  above. 

The  second  physical  characteristic 
that  this  proposed  definition  would  use 
to  determine  if  a  vehicle  is  a  special 


purpose  vehicle  is  that  it  has  greater 
passenger  carrying  than  cargo  carrying 
volume.  Inclusion  of  this  characteristic 
in  the  definition  would  ensure  that  off¬ 
road  versions  of  pickup  trucks  would  be 
classified  with  other  pickup  trucks  as 
trucks,  not  as  special  purpose  vehicles. 
Although  the  off-road  versions  of  pickup 
trucks  may  share  the  high  ground 
clearance  characteristic  with  special 
purpose  vehicles,  they  share  every  other 
characteristic  of  pickup  trucks. 
Accordingly,  the  agency  has  tentatively 
determined  that  those  pickups  should  be 
treated  just  like  all  other  pickup  trucks 
for  the  puiposes  of  the  safety  standards 
under  this  option. 

The  agency  recognizes  that  it  must 
define  the  terms  “passenger  carrying 
volume”  and  “cargo  carrying  volume”  in 
any  final  rule  on  this  subject.  The 
ANPRM  indicated  the  agency’s  belief 
that  a  combination  of  the  EPA’s  interior 
volume  index,  as  calculated  in 
accordance  with  40  CFR  §  600.315-82, 
and  the  Society  of  Automotive 
Engineers'  Motor  Vehicle  dimensions,  as 
specified  in  SAE  JllOO,  would  yield 
reasonable  definitions  of  “passenger 
carrying  volume”  and  “cargo  carrying 
volume.” 

The  agency’s  current  intention  is  to 
measure  “passenger  carrying  volume”  in 
much  the  same  fashion  as  front  seat 
volume  and  rear  seat  volume  are 
measured  by  EPA  in  40  CFR  600.315-82. 
“Cargo  carrying  volume”  could  be 
measured  as  in  SAE  JllOO,  excep.t  that 
the  appropriate  length  dimension  may 
be  something  substantially  less  than 
L204  (the  horizontal  distance  from  the 
upper  rear  surface  of  the  seat  back  of 
the  front  seat  to  the  forwardmost 
interior  surface  of  the  closed  tailgate). 
The  agency  has  tentatively  determined 
that  this  length  dimension  would  greatly 
expand  what  the  agency  intends  to  be 
the  “cargo  carrying  volume.”  NHTSA 
currently  thinks  it  ought  to  exclude  all 
areas  that  are  included  in  “passenger 
carrying  volume”  from  its  calculations  of 
"cargo  carrying  volume.” 

NHTSA’s  planned  approach  would  be 
close  to  the  EPA  approach  set  forth  in  40 
CFR  600.315-82(g)(l)(iii).  That  section 
specifies  that  EPA  calculates  the  cargo 
volume  index  of  station  wagons  using 
the  length  dimension  of  L205  (the 
horizontal  distance  from  the  upper  rear 
surface  of  the  seat  back  of  the  second 
seat  to  the  forwardmost  interior  surface 
of  the  closed  tailgate).  In  other  words, 
the  EPA  approadh  intentionally  does  not 
take  into  account  the  fact  that  the 
second  seat  can  be  folded  down  or 
removed  to  increase  the  cargo  volume. 
The  agency  currently  plans  to  use  the 
EPA  approach  with  one  modification; 


i.e.,  NHTSA  would  define  the  length 
dimension  for  “cargo  carrying  volume,” 
by  specifying  that  length  shall  be 
measured  firom  the  rear  upper  surface  of 
the  seat  back  of  the  rearmost  seat  in  the 
vehicle. 

NHTSA  understands  that  there  are 
many  vehicles  that  have  areas  with 
seats  for  passengers  that  can  also  be 
used  as  cargo  carrying  areas.  These 
vehicles  include  passenger  vans  with 
readily  removable  seats  and  passenger 
cars  and  trucks  with  rear  seats  that  fold 
down.  The  agency  believes  that  the 
presence  of  ffie  seats  shows  that  this 
area  is  intended  to  be  used  for  carrying 
passengers  as  well  as  being  used  for 
carrying  cargo.  If  the  area  were  intended 
to  be  used  solely  for  carrying  cargo,  the 
agency  believes  the  vehicle  would  not 
have  seats  in  the  area,  just  as  cargo 
vans  do  not  have  seats  in  the  cargo  area. 
For  cargo-carrying  vehicles,  seats  in  the 
cargo  area  would  represent  an 
inconvenience  for  the  user,  because  they 
would  have  to  be  folded  down  or 
removed,  far  more  often  than  they 
would  represent  a  convenience  for  the 
user  by  permitting  passengers  to  ride  in 
those  seats.  If  the  vehicle  has  seats  in 
that  area,  the  agency  believes  this 
represents  the  manufacturer’s  judgment 
that  those  seats  will  be  convenient  for 
the  vehicle  user,  by  permitting 
passengers  to  ride  in  the  seats,  at  least 
as  frequently  as  they  will  be 
inconvenient  for  the  vehicle  user,  by 
requiring  the  user  to  fold  down  or 
remove  the  seats  prior  to  loading  cargo. 
Given  this  implicit  judgment  by  the 
vehicle  manufacturer,  the  agency 
believes  that  this  area  should  be 
considered  part  of  the  “passenger 
carrying  volume”  and  not  considered  as 
part  of  the  “cargo  carrying  volume.” 

In  its  comments  on  the  ANPRM,  Ford 
recommended  a  different  approach. 
According  to  that  commenter,  the 
agency  should  measure  cargo  carrying 
volume  from  the  rearmost  seat  that 
lacks  a  quick  release  feature,  like  a 
lever.  This  suggestion  would  consider 
fold-down  seats  as  part  of  the  passenger 
carrying  volume,  but  would  consider  an 
area  with  removable  seats  as  part  of  the 
cargo  carrying  volume.  Ford  did  not 
explain  the  basis  for  its 
recommendation. 

Commenters  are  specifically  invited  to 
discuss  the  issue  of  how  to  measure 
cargo  carrying  volume  and  passenger 
carrying  volume,  and  to  explain  how 
areas  that  have  seats  installed  should  be 
treated  in  making  those  measurements. 
The  agency  is  particularly  interested  in 
the  reasons  why  commenters  believe 
their  suggestions  are  the  most 
appropriate  way  to  make  such 
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measurements,  e.g.,  explain  how  the 
selection  of  L204,  L.205  or  some  other 
horizontal  measurement  would  affect 
which  vehicles  are  classified  as  special 
purpose  vehicles. 

Option  B 

This  option  represents  a  different 
approach  to  the  question  of  classifying 
vehicles.  Option  A  represents  an 
attempt  to  update  the  existing  vehicle 
classification  system,  by  eliminating  the 
MPV  category.  It  attempts  to  group 
vehicles  in  classes  primarily  according 
to  physical  characteristics  and  to  be 
consistent  with  current  groupings  used 
by  the  industry  and  many  States.  Option 
B  would  also  eliminate  the  MPV 
category.  However,  this  option  would 
produce  a  vehicle  classification  with 
fewer  categories  than  Option  A.  For  the 
purposes  of  Option  B,  all  vehicles  would 
be  classified  according  to  whether  they 
likely  to  be  used  primarily  for  carrying 
passengers,  carrying  cargo,  or  for 
recreational  purposes. 

Under  Option  B,  vehicles  designed 
primarily  to  transport  people  would  be 
classed  as  passenger  cars,  vehicles 
designed  primarily  to  transport  cargo 
would  be  classed  as  trucks,  and  vehicles 
designed  primarily  for  recreational  on/ 
off-road  use  would  be  classed  as  special 
purpose  vehicles.  This  option  focuses  on 
the  likely  use  of  a  vehicle,  as  suggested 
in  the  IIHS  petition.  Since  the  vast 
majority  of  vehicles  are  intended 
ultimately  to  transport  either  people  or 
cargo,  this  would  group  nearly  all 
vehicles  into  these  two  classes. 

The  following  definitions  would  be 
used  under  Option  B: 

“Passenger  car"  means  a  motor 
vehicle  with  motive  power,  except  a 
truck,  special  purpose  vehicle, 
motorcycle,  or  trailer,  that  has  10  or 
fewer  designated  seating  positions. 

“Special  purpose  vehicle”  means  a 
motor  vehicle  with  motive  power,  except 
a  bus,  motorcycle,  or  trailer,  that  has 
greater  passenger  carrying  volume  than 
cargo  carrying  volume  and  at  least  four 
of  Ae  following  characteristics, 
calculated  when  the  vehicle  is  at  curb 
weight  on  a  level  surface,  with  the  front 
wheels  parallel  to  the  vehicles 
longitudinal  centerline,  and  the  tires 
inflated  to  the  manufactuer’s 
recommended  pressure: 

(1)  Approach  angle  of  not  less  than  28 
degrees. 

(2)  Breakover  angle  of  not  less  than  14 
degrees. 

(3)  Departure  angle  of  not  less  than  20 
degrees. 

(4)  Rimning  clearance  of  not  less  than 
8  inches. 

(5)  Front  and  rear  axle  clearance  of 
not  less  than  7  inches  each. 


“Truck”  means  a  motor  vehicle  with 
motive  power,  except  a  special  purpose 
vehicle,  motorcycle,  bus,  or  trailer  that 
is  designed  primarily  for  the 
transportation  of  property  or  special 
purpose  equipment,  including  vehicles 
capable  of  transporting  property  on  an 
open  bed. 

No  changes  are  proposed  for  the 
existing  definitions  of  “bus,” 
“motorcycle,”  and  “trailer.” 

Under  this  option,  vehicles  would  be 
classified  according  to  the  folio  7/ing 
hierarchy: 

1.  Does  the  vehicle  meet  the  defintion 
of  a  motorcycle  or  trailer?  If  so,  it  is 
classified  as  that. 

2.  If  the  vehicle  has  more  than  10 
designated  seating  positions  and  is  not  a 
trailer,  it  is  classified  as  a  bus. 

3.  If  the  vehicle  is  not  a  bus, 
motorcycle,  or  trailer,  does  it  meet  the 
definition  of  a  special  purpose  vehicle? 

If  so,  it  is  classified  as  that. 

4.  If  the  vehicle  is  not  a  bus, 
motorcycle,  trailer,  or  special  purpose 
vehicle,  does  it  meet  the  definition  of  a 
truck?  If  so,  it  is  classified  as  that. 

5.  If  the  vehicle  is  a  motor  vehicle  and 
does  not  meet  the  definition  of  bus, 
motorcycle,  trailer,  special  purpose 
vehicle,  or  truck,  then  it  is  classified  as  a 
passenger  car. 

The  special  purpose  vehicle  class 
would  be  defined  in  the  same  way 
proposed  in  Option  A.  NHTSA 
aclmowledges  that  these  vehicles  are 
intended  primarily  to  transport  people, 
and  thus  could  be  classified  as 
passenger  cars  if  the  philosophy 
underlying  Option  B  were  rigidly 
followed.  However,  NHTSA  has 
tentatively  determined  that  it  would  not 
be  appropriate  to  apply  this  philosophy 
to  special  purpose  vehicles.  As 
explained  above,  the  agency  believes 
that  this  rulemaking  ought  to  determine 
what  physical  characteristics  or  design 
intents  of  particular  vehicles  are  so 
different  from  those  of  other  vehicles 
that  vehicles  having  these  design 
characteristics  ought  to  be  treated 
differently  for  the  purposes  of  the  safety 
standards  generally.  For  the  purposes  of 
this  option,  the  agency  has  tentatively 
determined  that  the  high  ground 
clearance  and  other  features  that  are 
essential  for  the  off-road  operation  of 
special  purpose  vehicles  are  so  difierent 
from  any  other  passenger-carrying 
vehicles  that  special  purpose  vehicles 
ought  to  be  treated  differently  for  the 
purposes  of  the  safety  standard 
generally.  The  agency  believes  that 
these  special  features  generally  will  give 
rise  to  different  operating  characteristics 
for  this  type  of  vehicle. 

The  agency  has  also  tentatively 
determined  for  the  purposes  of  this 


option  that  passenger  vans  do  not  have 
any  such  physical  characteristics  or 
design  intents.  Under  the  approach 
proposed  in  this  option,  passenger  vans 
and  station  wagons  would  be  regarded 
as  sufficiently  similar  that  there  is  no 
reason  to  treat  the  vehicles  differently 
for  the  purposes  of  the  safety  standards. 
An  example  of  the  similarity  is  that  one 
of  Chrysler’s  new  compact  vans  was 
named  by  Family  Circle  magazine  as  the 
“Family  Car  of  the  Year.”  This  award 
suggests  that  the  editors  of  that 
magazine  preceived  this  compact  van  as 
having  the  same  physical  characteristics 
and  design  intent  that  the  editors 
believe  station  wagons  and  other  family 
cars  have. 

Under  this  option,  a  passenger  car 
would  be  defined  in  the  same  way  as  is 
proposed  under  Option  A.  Like  that 
proposed  definition  for  Option  A,  the 
passenger  car  category  under  Option  B 
is  a  residual  category.  Any  vehicle  that 
meets  the  definition  of  both  passenger 
car  and  truck,  special  purpose  vehicle, 
motorcycle,  or  trailer  woiild  not  be 
classified  as  a  passenger  car  under  this 
approach. 

This  option  would  not  include  a  van 
class,  so  passenger  vans  would 
generally  fall  into  the  passenger  car 
class.  Many  vehicle  manufacturers 
commented  on  the  ANPRM  that  it  would 
not  be  appropriate  to  classify  differently 
cargo  vans  and  passenger  vans,  since 
they  are  different  models  of  the  same 
vehicle  and  are  produced  from  the  same 
vehicle  design.  Tliese  commenters 
asserted  that  substantial  compliance 
difficulties  would  arise  if  passenger  and 
cargo  vans  were  put  into  different 
vehicle  classes  that  had  substantially 
different  requirements  applicable  to 
them.  In  response,  the  agency  notes  that 
passenger  vans  and  cargo  vans  perform 
very  different  functions.  There  are  valid 
safety  reasons  to  class  passenger  vans 
with  other  passenger  carrying  vehicles 
and  cargo  vans  with  other  cargo 
carrying  vehicles.  Indeed,  it  might  be 
argued  that  a  classification  system  that 
does  not  group  together  all  vehicles 
whose  primary  function  is  to  carry 
passengers,  or  to  carry  cargo,  is  not  the 
most  appropriate  classification  system. 
This  option  would  respond  to  that 
argument  by  grouping  the  following  as 
passenger  cars: 

1.  all  vehicles  currently  classified  as 
passenger  cars; 

2.  passenger  versions  of  vans;  and 

3.  any  on/off  road  vehicles  with 
greater  passenger  carrying  volume  than 
cargo  carrying  volume  that  do  not  meet 
the  definition  of  special  purpose 
vehicles. 
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This  option  would  define  a  truck  the 
same  way  as  proposed  for  Option  A. 
Option  B  would  include  cargo  vans  in 
the  truck  category,  as  well  as  the 
vehicles  that  would  be  classed  as  trucks 
under  Option  A. 

The  term  “special  purpose  vehicle” 
would  be  deHned  in  the  same  way  as  in 
Option  A.  for  the  reasons  expressed  in 
that  discussion.  As  previously  noted, 
any  on/off  road  veldcles  with  greater 
passenger  carrying  volume  than  cargo 
carrying  volume  that  do  not  possess  the 
high  ground  clearance  dimensions  set 
forth  in  the  definition  of  special  purpose 
vehicle  would  be  classified  as  passenger 
cars  under  this  option. 

V ehicle  Classes  Not  Addressed  in  the 
ANPRM 

The  ANPRM  did  not  consider 
proposing  to  amend  the  definition  of 
“bus"  in  this  examination  of  the  vehicle 
classification  system.  However,  the 
ANPRM  noted  that  changes  might  need 
to  be  made  to  the  “bus”  definition  as  a 
result  of  the  changes  made  to  the  three 
primary  existing  motor  vehicle  types 
(passenger  car,  MPV,  and  truck).  Three 
school  bus  manufacturers  offered 
substantially  similar  comments  to  the 
ANPRM,  urging  a  change  to  the  bus 
definition.  Mid  Bus,  Inc.,  Wayne 
Corporation,  and  Thomas  Built  Buses, 

L.P.  all  stated  that  an  anomolous 
situation  exists  with  school  buses  and 
MPV’s  under  the  current  vehicle 
classification  system.  Title  49  CFR  Part 
571  presently  defines  a  bus  as  “a  motor 
vehicle  with  motive  power,  except  a 
trailer,  designed  for  carrying  more  than 
10  persons.”  A  school  bus  is  defined  as 
“a  bus  that  is  sold,  or  introduced  in 
interstate  commerce,  for  purposes  that 
include  carrying  students  to  or  from 
school  or  related  events,  but  does  not 
include  a  bus  designed  and  sold  for 
operation  as  a  common  carrier  in  urban 
transportation.” 

According  to  these  school  bus 
manufacturers,  the  current  lower  limit  in 
the  bus  definition  of  “designed  to  carry 
more  than  10  persons”  means  that 
vehicles  that  are  designed  to  carry  10  or 
fewer  persons  are  currently  classified  as 
MPV's.  School  vehicles  designed  to 
carry  more  than  10  persons  must  be 
certified  as  complying  with  all  school 
bus  standards.  However,  these 
commenters  noted  that  school  vehicles 
designed  to  carry  10  or  fewer  persons 
need  not  meet  any  of  the  school  bus 
standards.  This  situation  is  particularly 
anomalous,  according  to  the  school  bus 
manufacturers,  when  vehicles  that  are 
certified  as  school  buses  are  modified  to 
accommodate  children  in  wheelchairs.  If 
these  modifications  reduce  the  seating 
capacity  to  10  or  fewer,  the  modified 


vehicle  need  not  comply  with  any  school 
bus  standards.  These  school  bus 
manufacturers  commented  that  all 
vehicles  that  are  used  to  transport 
children  to  or  fiom  school  or  related 
events  should  be  required  to  comply 
with  school  bus  standarrds,  so  that  the  . 
students  will  receive  the  same  degree  of 
protection. 

The  agency  is  very  concerned  with  the 
safety  protection  afforded  to  school 
children.  Notwithstanding  this  concern, 
the  agency  is  not  proposing  to  extend 
this  vehicle  classification  rulemaking  to 
address  the  concerns  of  the  school  bus 
manufacturers.  The  definition  of  “school 
bus”  set  forth  in  the  definition  section  of 
Part  571,  including  the  provision  that 
vehicles  designed  to  carry  10  or  fewer 
persons  are  not  school  buses,  is  derived 
from  the  statutory  definition  of  “school 
bus”  set  forth  in  section  102(14)  of  the 
Safety  Act  (15  U.S.C.  1391(14)).  This 
language  indicates  that  Congress  did  not 
intend  that  all  vehicles  used  to  transport 
children  to  or  from  school  or  related 
events  be  considered  school  buses. 

Even  if  the  agency  were  to  consider 
adopting  these  suggestions,  it  would  be 
more  appropriate  to  consider  questions 
related  to  the  current  school  bus 
definition  separately,  instead  of  as  one 
of  the  subsidiary  issues  in  this  vehicle 
classification  rulemaking.  In  recognition 
of  the  importance  of  issues  related  to 
school  buses,  the  agency  has  historically 
examined  those  issues  in  rulemaking 
focused  on  school  buses.  This  allows 
both  the  agency  and  the  public  to 
consider  fully  the  implications  of  any 
proposed  action  on  school  bus  safety. 

Another  commenter,  the  National 
Truck  Equipment  Association  (NTEA), 
suggested  that  NHTSA  consider 
classifying  light  trucks  manufactured  in 
two  or  more  stages  as  a  separate 
category  from  light  trucks  manufactured 
in  a  single  stage.  The  basis  for  this 
suggestion  is  that  NTEA  believes  this 
would  help  differentiate  passenger- 
oriented  trucks  from  work-orieiited 
trucks.  According  to  NTEA,  vehicles 
such  as  ambulances,  fire  trucks, 
emergency  rescue  vehicles,  and 
emergency  medical  vehicles  are  not 
designed  for  passenger  use  and  are  not 
used  to  any  significant  extent  as 
passenger  vehicles.  Hence,  NTEA 
believes  that  these  vehicles  should  be 
classified  differently  from  passenger- 
oriented  vehicles. 

To  the  extent  that  NTEA  is  suggesting 
that  a  vehicle’s  likely  use  is  a  legitimate 
consideration  for  any  classification 
system,  the  agency  concurs  with  this 
opinion.  However,  NHTSA  does  not 
concur  with  the  assertion  that  the 
number  of  stages  in  which  a  vehicle  is 


manufactured  is  by  itself  any  indication 
of  the  vehicle's  likely  use.  For  instance, 
all  fire  trucks  ought  to  be  grouped  with 
each  other  in  a  rational  classification 
system,  irrespective  of  whether  the  fire 
trucks  were  produced  in  a  single  stage 
or  in  two  or  more  stages.  The  fact  that  a 
vehicle  is  manufactured  in  more  than 
one  stage  does  not  of  itself  affect  the 
manufacturer's  design  intent  for  the 
finished  vehicle,  the  likely  use  of  the 
finished  vehicle,  or  the  physical 
characteristics  of  the  finished  vehicle. 
Therefore,  the  agency  has  not  proposed 
to  use  multistage  manufacture  by  itself 
as  a  basis  for  distinguishing  vehicles 
under  either  of  the  proposed 
classification  systems. 

The  agency  has  considered  the  special 
circumstances  of  multistage 
manufacturers  in  the  context  of 
particular  safety  standards.  For 
instance,  when  the  agency  added 
dynamic  testing  requirements  for 
vehicles  other  than  passenger  cars  to 
Standard  No.  208,  NHTSA  established 
GVWR  and  unloaded  vehicle  weight 
limits  to  minimize  the  impacts  of  the 
amendment  on  multistage 
manufacturers.  See  52  FR  44898; 
November  23, 1987.  The  agency  will 
continue  to  consider  whether  ^ere  is  a 
need  to  limit  the  impact  of  individual 
safety  standards  on  multistage 
manufacturers.  However,  this 
determination  will  be  made  in  the 
context  of  the  particular  safety 
standard,  not  as  an  aspect  of  the  vehicle 
classification  system. 

Other  Motor  Vehicle  Terms 

The  ANPRM  stated  that  the  agency 
has  begun  to  develop  a  list  of  specific 
motor  vehicle  terms  that  are  used  but 
not  defined  in  the  definitions  of  49  CFR 
571.3,  which  apply  to  all  of  the  safety 
standards.  The  ANPRM  continued: 
“Should  the  agency  continue  with  this 
rulemaking  proceeding,  one  element  of 
any  future  rulemaking  would  be  to 
simplify  terminology  by  reducing  the 
number  of  specific  vehicle  type  terms 
used  in  the  regulations  and  to  replace 
them  with  fewer  and  more  general 
terms.”  52  FR  41484;  October  28. 1987. 
Examples  of  those  terms  are  set  forth  on 
that  same  page  of  the  October  28, 1987 
edition  of  the  Federal  Register. 

The  agency  has  decided  that  the  goal 
of  simplifying  motor  vehicle  terms  must 
give  way  to  other  priorities.  While  it 
would  be  desirable  to  get  all  issues 
resolved  simultaneously,  both  NHTSA 
and  the  public  have  limited  resources  to 
devote  to  vehicle  classification.  There  is 
no  pressing  problem  with  these  terms 
that  needs  to  be  resolved.  The  terms  do 
not  affect  safety,  and  they  have  not 
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caused  an  increased  workload.  To  add 
this  issue  to  this  proposal  would  only 
burden  and  delay  an  already  complex 
rulemaking.  Therefore,  NHTSA  believes 
the  simpliHcation  of  motor  vehicle  terms 
should  not  be  addressed  at  this  time. 

Economic  and  Other  Impacts  Associated 
With  This  Proposal 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  not  “major” 
within  the  meaning  of  Executive  Order 
12291.  It  is,  however,  “significant" 
within  the  meaning  of  the  Department  of 
Transportation’s  regulatory  policies  and 
procedures,  because  of  the  substantial 
public  interest  in  the  proposal. 
Accordingly,  a  Preliminary  Regulatory 
Evaluation  (PRE)  has  been  placed  in  the 
public  docket  for  this  rulemaking  action. 
A  copy  of  the  PRE  may  be  obtained  by 
writing  to;  Docket  Section,  NHTSA, 

Room  5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

To  summarize  the  PRE,  NHTSA 
believes  that  this  proposal  will  not  have 
any  impacts  on  costs  or  benefits.  This 
belief  is  based  on  the  facts  that  this 
notice  does  not  propose  to  extend  any 
standards  to  additional  vehicles,  and 
that  this  notice  proposes  that  each 
vehicle  would  continue  to  be  subject  to 
the  same  requirements  of  the  safety 
standards  to  which  they  are  subject 
under  the  current  system  of  vehicle 
classification.  If  the  agency  proposes  to 
extend  the  applicability  of  any  existing 
standard  or  to  establish  any  new 
standards  for  motor  vehicles,  it  will 
prepare  a  detailed  estimate  of  the 
anticipated  costs  and  benefits 
associated  with  such  an  extension  in  the 
context  of  that  rulemaking. 

Additionally,  the  agency  has  analyzed 
the  effects  of  this  proposal  on  small 
entities,  in  accordance  with  the 
Regulatory  Flexibility  Act.  Based  on  this 
analysis,  I  hereby  certify  that  this 
proposed  rulemaking  will  not,  if  adopted 
as  a  final  rule,  impose  any  significant 
economic  impacts  on  a  substantial 
number  of  small  entities.  As  was  true 
above,  this  certification  is  based  on  the 
facts  that  this  notice  does  not  propose  to 
extend  any  standards  to  additional 
vehicles,  and  that  this  notice  proposes 
that  each  vehicle  would  continue  to  be 
subject  to  the  same  requirements  of  the 
safety  standards  to  which  they  are 
subject  under  the  current  system  of 
vehicle  classification.  Therefore, 

NHTSA  has  tentatively  concluded  that 
this  proposal  will  not  have  any 
economic  impacts  on  small  businesses. 

NHTSA  has  also  analyzed  this 
proposal  under  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  a 
significant  effect  on  the  human 


environment,  if  either  option  is  adopted 
as  a  final  rule.  Again,  since  the  adoption 
of  either  option  in  this  proposal  as  a 
final  rule  would  not  relieve  any  vehicle 
types  from  existing  requirements  or 
make  any  vehicle  types  subject  to 
additional  requirements,  NHTSA 
believes  this  proposal  will  have  no 
effect  on  the  human  environment. 

This  proposal  has  also  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  relating  to  the  principles  of 
federalism.  In  its  comments  to  the 
ANPRM,  the  National  Automobile  Theft 
Bureau  asserted  that  any  changes  to  the 
vehicle  definitions  used  for  classifying 
vehicles  for  the  purposes  of  the  safety 
standards  would  impact  on  existing 
reporting  requirements  established  by 
the  laws  or  regulations  in  several  States, 
without  indicating  which  States  would 
be  affected.  To  investigate  this 
assertion,  NHTSA  contacted  the 
American  Association  of  Motor  Vehicle 
Administrators  (AAMVA),  which 
represents  the  ofilcials  administering 
motor  vehicle  regulations  in  each  of  the 
States.  The  AAMVA  representative 
stated  that  the  proposed  new  definitions 
would  not  affect  the  vehicle 
classification  systems  in  place  in  the 
various  States.  Based  on  this  statement 
by  AAMVA,  NHTSA  has  determined 
that  this  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  The 
agency  is  particularly  interested  in 
learning  the  public’s  views  on  the 
following  questions: 

1.  Do  you  agree  with  NHTSA’s 
tentative  determinafion  that  the  MPV 
category  should  be  eliminated  from  the 
vehicle  classification  system?  If  so,  are 
either  of  the  proposed  options  the  most 
appropriate  way  to  reclassify  vehicles 
currently  classed  as  VffV’s?  If  you  do 
not  agree  that  the  MPV  category  should 
be  eliminated,  how  could  the  attributes 
of  “constructed  on  a  truck  chassis”  and 
“special  features  for  occasional  off-road 
operation”  be  more  objectively  defined 
or  replaced?  What  basis  is  th^for 
classifying  on/o^  road  vehicles  and 
passenger  vans  in  the  same  category, 
given  their  seemingly  disparate 
characteristics? 

2.  How  would  each  manufacturer’s 
vehicles  be  categorized  under  proposed 
Options  A  and  B? 

3.  Would  these  options,  particularly 
Option  B,  appropriately  classify  vehicles 
such  as  van  conversions,  recreational 
vehicles,  motor  homes,  and  van 
campers?  If  the  commenter  believes 
such  vehicles  are  inappropriately 


classified,  why?  What  features  of  those 
vheicles  would  be  a  basis  for  classifying 
them  in  a  different  category? 

All  comments  must  not  exeed  15 
pages  in  length.  (49  CFR  553.21).  It  is 
requested  but  not  required  that  10  copies 
of  the  conunents  be  submitted. 

Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
argiunents  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  ic  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  Part 
571  as  follows: 
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PART  571— [AMENDED] 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

§571.3  [Amended] 

2.  The  definitions  in  §  571.3  would  be 
amended  in  one  of  the  two  ways  set 
forth  below: 

Option  A. 

a.  The  definition  of  “multipurpose 
passenger  vehicle”  in  §  571.3  would  be 
removed. 

b.  The  definitions  of  “passenger  car" 
and  “truck”  in  §  571.3  would  be  revised 
to  read  as  follows: 

***** 

“Passenger  car"  means  a  motor 
vehicle  with  motive  power,  except  a 
van,  truck,  special  purpose  vehicle, 
motorcycle,  or  trailer,  that  has  10  or 
fewer  designated  seating  positions. 
***** 

‘Truck”  means  a  motor  vehicle  with 
motive  power,  except  a  special  purpose 
vehicle,  van,  motorcycle,  bus,  or  trailer 
that  IS  designed  primarily  for  the 
transportation  of  property  or  special 
purpose  equipment,  including  vehicles 
capable  of  transporting  property  on  an 
open  bed. 

***** 

c.  A  new  definition  of  “special 
purpose  vehicle”  would  be  added  to 

§  571.3,  to  appear  after  the  definition  of 
“service  brake”  and  before  the 
definition  of  “speed  attainable  in  1 
mile,”  and  a  new  definition  of  “van” 
would  be  added  to  §  571.3,  to  appear 
after  the  definition  of  “95th  percentile 
adult  male”  and  before  the  definition  of 
“vehicle  fuel  tank  capacity”,  to  read  as 
follows: 

***** 

“Special  purpose  vehicle”  means  a 
motor  vehicle  with  motive  power,  except 
a  bus,  motorcycle,  or  trailer,  that  has 
greater  passenger  carrying  volume  than 
cargo  carrying  volume  and  at  least  four 
of  the  following  characteristics, 
calculated  when  the  vehicle  is  at  curb 
weight  on  a  level  surface,  with  the  front 
wheels  parallel  to  the  vehicle's 
longitudinal  centerline,  and  the  tires 
inflated  to  the  manufacturer’s 
recommended  pressure: 

(a)  Approach  angle  of  not  less  than  28 
degrees. 

(b)  Breakover  angle  of  not  less  than  14 
degrees. 

(c)  Departure  angle  of  not  less  than  20 
degrees. 

(d)  Running  clearance  of  not  less  than 
8  inches. 


(e)  Front  and  rear  axle  clearances  of 
not  less  than  7  inches  each. 

***** 

“Van”  means  a  motor  vehicle  with 
motive  power,  except  a  special  purpose 
vehicle,  motorcycle,  bus,  or  trailer,  that 
has  an  unpartitioned  cargo  area 
encompassing  all  designated  seating 
positions  and  all  of  the  cargo  area,  and 
no  body  section,  including  the  bumper, 
that  extends  more  than  30  inches 
forward  of  the  forwardmost  point  on  the 
glazing  within  the  windshield  daylight 
opening  area. 

***** 

Option  B. 

a.  The  definition  of  “multipurpose 
passenger  vehicle”  in  §  571.3  would  be 
removed. 

b.  The  definitions  of  “passenger  car” 
and  “truck”  in  §  571.3  would  be  revised 
to  read  as  follows: 

***** 

“Passenger  car”  means  a  motor 
vehicle  with  motive  power,  except  a 
truck,  special  purpose  vehicle, 
motorcycle,  or  trailer,  that  has  10  or 
fewer  designated  seating  positions. 
***** 

‘Truck”  means  a  motor  vehicle  with 
motive  power,  except  a  special  purpose 
vehicle,  motorcycle,  bus,  or  trailer  that 
is  designed  primarily  for  the 
transportation  of  property  or  special 
purpose  equipment,  including  vehicles 
capable  of  transporting  property  on  an 
open  bed. 

***** 

c.  A  new  definition  of  “special 
purpose  vehicle”  would  be  added  to 

§  571.3,  to  appear  after  the  definition  of 
“service  brake”  and  before  the 
definition  of  “speed  attainable  in  1 
mile,”  to  read  as  follows: 
***** 

“Special  purpose  vehicle”  means  a 
motor  vehicle  with  motive  power,  except 
a  bus,  motorcycle,  or  trailer,  that  has 
greater  passenger  carrying  volume  than 
cargo  carrying  volume  and  at  least  four 
of  the  following  characteristics, 
calculated  when  the  vehicle  is  at  curb 
weight  on  a  level  surface,  with  the  front 
wheels  parallel  to  the  vehicle‘s 
longitudinal  centerline,  and  the  tires 
inflated  to  the  manufacturer’s 
recommended  pressure: 

(a)  Approach  angle  of  not  less  than  28 
degrees. 

(b)  Breakover  angle  of  not  less  than  14 
degrees. 

(c)  Departure  angle  of  not  less  than  20 
degrees. 

(d)  Running  clearance  of  not  less  than 
8  inches. 


(e)  Front  and  rear  axle  clearances  of 
not  less  than  7  inches  each. 

***** 

Note. — If  either  Option  A  or  Option  B  were 
adopted  as  a  final  rule,  the  agency  would 
amend  the  applicability  sections  of  each  of 
the  Federal  Motor  Vehicle  Safety  Standards, 
to  ensure  that  every  vehicle  was  subject  to 
the  same  requirements  under  Option  A  or 
Option  B  as  it  is  under  the  existing 
classification  system.  Additionally,  some 
regulations,  su^  as  those  at  49  CFR  565, 566, 
575,  and  585,  use  the  vehicle  classification 
terms  set  forth  in  Part  571.  Each  such 
regulation  and  every  standard  would  be 
amended  to  ensure  that  no  vehicle  was 
subject  to  any  different  requirements  as  a 
result  of  adopting  Option  A  or  Option  B  as  a 
final  rule.  To  illustrate  the  agency’s  intent  in 
this  area,  the  following  are  examples  of  how 
Standard  Nos.  105  and  208  would  be 
amended  under  either  Option  A  or  Option  B. 
These  are  illustrative  examples  only,  and  any 
amendments  in  a  final  rule  would  amend 
every  safety  standard,  not  just  these  two. 

To  accomplish  this,  the  agency  would 
replace  references  to  the  MPV  class  with  the 
classes  of  vans  and  special  purpose  vehicles, 
under  Option  A  and  with  the  class  of  special 
purpose  vehicles,  under  Option  B.  This  would 
ensure  that  vehicles  that  move  from  the 
current  MPV  category  to  either  of  these  new 
categories  will  remain  subject  to  the  same 
requirements.  Some  vehicles  would  move 
from  the  current  MPV  category  to  the 
passenger  car  category  if  either  Option  A  or 
Option  B  were  adopted.  To  ensure  that  these 
vehicles  are  not  immediately  subject  to 
passenger  car  requirements,  the  standards 
and  regulations  would  be  amended  to  exempt 
such  vehicles  ("constructed  either  on  a  truck 
chassis  or  with  special  features  for 
occasional  off-road  operation”)  from 
requirements  applicable  only  to  passenger 
cars  at  this  time. 

§  571.105  [Amended] 

3.  Standard  No.  105  would  be 
amended  in  one  of  the  two  ways  set 
forth  below: 

Option  A. 

a.  S3  would  be  revised  to  read  as 
follows: 

S3.  Application.  This  standard  applies 
to  passenger  cars,  special  purpose 
vehicles,  vans,  trucks,  and  buses  with 
hydraulic  brake  systems.  However,  the 
requirements  specified  in  S5.1.3.2(b], 
S5.1.3.3(b),  and  S5.2.1  of  this  standard 
for  passenger  cars  do  not  apply  to  a 
passenger  car  which  is  constructed 
either  on  a  truck  chassis  or  with  special 
features  for  occasional  off-road 
operation. 

b.  S5.1  would  be  amended  by  revising 
the  first  two  sentences  to  read  as 
follows: 

S5.1  Service  brake  systems.  Each 
passenger  car  and  eafih  van,  special 
purpose  vehicle,  truck,  and  bus,  with  a 
GVWR  of  10,000  pounds  or  less,  and 
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each  schools  bus  with  a  GVWR  of 
greater  than  10,000  pounds  shall  be 
capable  of  meeting  the  requirements  of 

S5.1.1  through  S5.1.6  under  the 
conditions  prescribed  in  S6,  when  tested 
according  to  the  procedures  and  in  the 
sequence  set  forth  in  S7.  Each  special 
purposes  vehicle,  van,  truck,  and  bus 
(other  than  a  school  bus)  with  a  GVWR 
greater  than  10,000  pounds  shall  meet 
the  requirements  of  S5.1.2  and  5.1.3 
under  the  conditions  speciHed  in  S6 
when  tested  according  to  the  procedures 
and  in  the  sequence  set  forth  in  S7.  * 

H  ♦ 

c.  The  third  sentence  of  S5.1.1.4  would 
be  revised  to  read  as  follows: 

***** 

If  the  speed  attainable  in  2  miles  is 
not  less  than  99  mph,  a  passenger  car 
that  is  not  constructed  on  a  truck 
chassis  or  with  special  features  shall,  in 
addition,  be  capable  of  stopping  from 
the  applicable  speed  indicated  below,  ^ 
within  the  corresponding  distance 

specified  in  Column  I  of  Table  H.  *  * 

* 

d.  S5.2.3  would  be  revised  to  read  as 
follows: 

S5.2.3.  The  parking  brake  system  on  a 
special  purpose  vehicle,  van,  truck,  or 
bus  (other  than  a  school  bus]  with  a 
GVWR  of  10,000  pounds  or  less,  a 
passgenger  car  which  is  constructed 
either  on  a  truck  chassis  or  with  special 
features  for  occasional  off-road 
operation,  and  a  school  bus  with  a 
GVWR  greater  them  10,000  pounds  shall 
be  capable  of  holding  the  vehicle 
stationary  for  5  minutes,  in  both  forward 
and  reverse  directions,  on  a  20  percent 
grade. 

***** 

Option  B. 

a.  S3  would  be  revised  to  read  as 
follows: 

S3.  Application.  This  standard  applies 
to  passenger  cars,  special  purpose 
vehicles,  trucks,  and  buses  with 
hydraulic  brake  systems.  However,  the 
requirements  speciRed  in  S5.1.3.2(b), 
S5.1.3.3(b},  and  S5.2.1  of  this  standard 
for  passenger  cars  do  not  apply  to  a 
passenger  car  which  is  constructed 
either  on  a  truck  chassis  or  with  special 
features  off-road  operation. 

b.  S5.1  would  be  amended  by  revising 
the  first  two  sentences  to  read  as 
follows: 

S5.1  Service  brake  systems.  Each 
passenger  car  and  each  special  purpose 
vehicle,  truck,  and  bus,  with  a  GVWR  of 
10,000  pounds  or  less,  and  each  school 
bus  with  a  GVWR  of  greater  than  10,000 
pounds  shall  be  capable  of  meeting  the 
requirements  of  85,1.1  through  S5.1.6 
under  the  conditions  prescribed  in  86, 


when  tested  according  to  the  procedures 
and  in  the  sequence  set  forth  in  87.  Each 
special  purpose  vehicle,  truck,  and  bus 
(other  than  a  school  bus)  with  a  GVWR 
greater  than  10,000  pounds  shall  meet 
the  requirements  of  85.1.2  and  5.1.3 
under  the  conditions  specified  in  86 
when  tested  according  to  the  procedures 
and  in  the  sequence  set  forth  in  87.  *  *  * 

c.  The  third  sentence  of  85.1.4  would 
be  revised  to  read  as  follows: 
***** 

If  the  speed  attainable  in  2  miles  is 
not  less  th£m  99  mph,  a  passenger  car 
that  is  not  constructed  on  a  truck 
chassis  or  with  special  features  shall,  in 
addition,  be  capable  of  stopping  fit)m 
the  applicable  speed  indicated  below, 
within  the  corresponding  distance 
specified  in  Column  I  of  Table  IL  *  *  * 

d.  85.2.3  would  be  revised  to  read  as 
follows: 

85.2.3.  The  parking  brake  system  on  a 
special  purpose  vehicle,  trucl^  or  bus 
(other  than  a  school  bus)  with  GVWR  of 
10,000  pounds  or  less,  a  passenger  car 
which  is  constructed  either  on  a  truck 
chassis  or  with  special  features  for 
occasional  off-road  operation,  and  a 
school  bus  with  a  GVWR  greater  than 
10,000  pounds  shall  be  capable  of 
holding  the  vehicle  stationary  for  5 
minutes,  in  both  forward  and  reverse 
directions,  on  a  20  percent  grade. 
***** 

§  571.208  Standard  No.  208;  Occupant 
Crash  Protection.  [Amended] 

4.  8tandard  No.  208  would  be 
amended  in  one  of  the  two  ways  set 
forth  below: 

Option  A. 

a.  83  would  be  revised  to  read  as 
follows: 

83.  Application.  This  standard  applies 
to  passenger  cars,  special  purpose 
vehicles,  vans,  trucks,  and  buses.  In 
addition,  89.,  Pressure  vessels  and 
explosive  devices,  applies  to  vessels 
designed  to  contain  a  pressurized  fluid 
or  gas,  and  to  explosive  devices,  for  use 
in  the  above  types  of  motor  vehicles  as 
part  of  a  system  designed  to  provide 
protection  to  occupants  in  the  event  of  a 
crash.  However,  the  requirements 
specified  for  passenger  cars  in  84.1  and 
88.1.1(a)  of  this  standard  do  not  apply  to 
passenger  cars  constructed  either  on  a 
truck  chassis  or  with  special  features  for 
occassional  off-road  operation. 

b.  The  title  of  84.2  would  be  revised  to 
read  as  follows: 

84.2  Trucks,  vans,  and  special 
purpose  vehicles  with  GVWR  of  10,000 
pounds  or  less,  and  passenger  cars 
constructed  either  on  a  truck  chassis  or 
with  special  features  for  occasional  off¬ 
road  operation. 


c.  The  title  and  introductory  language 
of  84.2.1  would  be  revised  to  read  as 
follows: 

84.2.1  Trucks,  vans,  and  special 
purpose  vehicles  with  GVWR  of  10,000 
pounds  or  less,  and  passenger  cars 
constructed  either  on  a  truck  chassis  or 
with  special  features  for  occasional  off¬ 
road  operation,  manufactured  on  or 
after  January  1, 1976  and  before 
September  1, 1991.  Each  truck,  van,  and 
special  purpose  vehicle  with  a  gross 
vehicle  weight  rating  of  10,000  pounds  or 
less,  and  each  passenger  car  constructed 
either  on  a  truck  chassis  or  with  special 
featmes  for  occasional  off-road 
operation,  manufactured  before 
8eptember  1, 1991,  shall  meet  the 
requirements  of  84.1.2.1,  or  at  the  option 
of  the  manufacturer,  84.1.2.2  or  84.1.2.3 
(as  specified  for  passenger  cars],  except 
that  convertibles,  open-body  type 
vehicles,  walk-in  van-type  tru^s,  motor 
homes,  vehicles  designed  to  be 
exclusively  sold  to  the  U.8.  Postal 
8ervice,  and  vehicles  carrying  chassis- 
mount  campers  may  instead  meet  the 
requirements  of  84.2.1.1  or  84.2.1.2. 
***** 

d.  84.2.2  would  be  revised  to  read  as 
follows: 

84.2.2  Trucks,  vans,  and  special 
purpose  vehicles  and  passenger  cars 
constructed  either  on  a  truck  chassis  or 
with  special  features  for  occasional  off¬ 
road  operation,  with  a  GVWR  of  8,500 
pounds  or  less  and  an  unloaded  vehicle 
weight  of 5,500 pounds  or  less, 
manufactured  on  or  after  September  1, 
1991.  Each  truck,  van,  and  special 
purpose  vehicle,  and  each  passenger  car 
constructed  either  on  a  truck  chassis  or 
with  special  features  for  occasional  off¬ 
road  operation,  with  a  gross  vehicle 
weight  rating  of  8,500  pounds  or  less  and 
an  imloaded  vehicle  weight  of  5,500 
pounds  or  less,  manufactured  on  or  after 
8eptember  1, 1991,  shall  meet  the 
requirements  of  84.1.2.1,  or  at  the  option 
of  the  manufacturer,  84.1.2.2  or  84.1.2.3 
(as  specified  for  passenger  cars],  except 
that  convertibles,  open-body  type 
vehicles,  walk-in  van-type  tnicks,  motor 
homes,  vehicles  designed  to  be 
exclusively  sold  to  the  U.8.  Postal 
8ervice,  and  vehicles  carrying  chassis- 
mount  campers  may  instead  meet  the 
requirements  of  84.2.1.1  or  84.2.1.2.  Each 
Type  2  seat  belt  assembly  installed  in  a 
front  outboard  designated  seating 
position  in  accordance  with  84.1.2.3 
shall  meet  the  requirements  of  84.6. 

e.  84.2.3  would  be  revised  to  read  as 
follows: 

84.2.3  Trucks,  vans,  and  special 
purpose  vehicles,  and  passenger  cars 
constructed  either  on  a  truck  chassis  or 
with  special  features  for  occasional  off- 
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road  operation,  manufactured  on  or 
after  September  1, 1991  with  either  a 
GVWR  of  more  than  8,500 pounds  but 
not  greater  them  10,000 pounds  or  with 
an  unloaded  vehicle  weight  greater  than 
5,500 pounds  and  a  GVWR  of  10,000 
pounds  or  less.  Each  truck,  van,  and 
special  purpose  vehicle,  and  each 
passenger  car  constructed  either  on  a 
truck  chassis  or  with  special  features  for 
occasional  off-road  operation, 
manufactured  on  or  after  September  1, 
1991,  that  has  either  a  gross  vehicle 
weight  rating  which  is  greater  than  8,500 
pounds,  but  not  greater  than  10,000 
pounds,  or  has  an  unloaded  vehicle 
weight  greater  than  5,500  pounds  and  a 
GVWR  of  10,000  pounds  or  less  shall 
meet  the  requirements  of  S4.1.2.1,  or  at 
the  option  of  the  manufacturer,  S4.1.2.2 
or  S4.1.2.3  (as  specified  for  passenger 
cars],  except  that  convertibles,  open- 
body  type  vehicles,  walk-in  van-type 
trucks,  motor  homes,  vehicles  designed 
to  be  exclusively  sold  to  the  U.S.  Postal 
Service,  and  vehicles  carrying  chassis- 
mount  campers  may  instead  meet  the 
requirements  of  S4.2.1.1  or  S4.2.1.2. 

f.  The  title  and  the  first  sentence  of 
the  intructory  language  of  S4.3  would  be 
revised  to  read  as  follows; 

S4.3  Trucks,  vans,  and  special 
purpose  vehicles  with  GVWR  of  more 
than  10,000 pounds.  Each  truck,  van,  and 
special  purpose  vehicle,  with  a  gross 
vehicle  weight  rating  of  more  than  10,000 
pounds  manufactured  on  or  after 
January  1, 1972,  shall  meet  the 
requirements  of  S4.3.2. 
***** 

g.  The  first  sentence  of  S4.6.2  would 
be  revised  to  read  as  follows: 

S4.6.2  Each  truck,  van,  and  special 
purpose  vehicle,  and  each  passenger 
care  constructed  either  on  a  truck 
chassis  or  with  special  features  for 
occasional  off-road  operation,  with  a 
GVWR  of  8,500  pounds  or  less  than  an 
unloaded  weight  of  less  than  5,500 
pounds  that  is  manufactured  on  or  after 
September  1, 1991,  and  is  equipped  with 
a  Type  2  seat  belt  assembly  at  a  front 
outboard  designated  seating  position 
pursuant  to  S4.1.2.3  shall  meet  the 
frontal  crash  protection  requirements  of 
S5.1  at  those  designated  seating 
positions  with  a  test  dummy  restrained 
by  a  Type  2  seat  belt  assembly  that  has 

been  adjusted  in  accordance  with  S7.4.2. 

*  *  * 

Option  B. 

a.  S3  would  be  revised  to  read  as 
follows: 

S3.  Application.  This  standard  applies 
to  passenger  cars,  special  purpose 
vehicles,  trucks,  and  buses.  In  addition, 
S9.,  Pressure  vessels  and  explosive 


devices,  applies  to  vessels  designed  to 
contain  a  pressurized  fluid  or  gas,  and  to 
explosive  devices,  for  use  in  the  above 
types  of  motor  vehicles  as  part  of  a 
system  designed  to  provide  protection  to 
occupants  in  the  event  of  a  crash. 
However,  the  requirements  specified  for 
passenger  cars  in  S4.1  and  S8.1.1(a)  of 
this  standard  do  not  apply  to  passenger 
cars  constructed  either  on  a  truck 
chassis  or  with  special  features  for 
occasional  off-road  operation. 

b.  The  title  of  S4.2  would  be  revised  to 
read  as  follows: 

S4.2  Trucks  and  special  purpose 
vehicles  with  GVWR  of 10,000 pounds 
or  less,  and  passenger  cars  constructed 
either  on  a  truck  chassis  or  with  special 
features  for  accasional  off-road 
operation. 

c.  The  title  and  introductory  language 
of  S4.2.1  would  be  revised  to  read  as 
follows: 

54.2.1  Trucks  and  special  purpose 
vehicles  with  a  GVWR  of 10,000 pounds 
or  less,  and  passenger  cares  constructed 
either  on  a  truck  chassis  or  with  special 
features  for  occasional  off-road 
operation,  manufactured  on  or  after 
January  1, 1976  and  before  September  1, 
1991.  Each  truck  and  special  piupose 
vehicle  with  a  gross  vehicle  weight 
rating  of  10,000  pounds  or  less,  and  each 
passenger  car  constructed  either  on  a 
truck  chassis  or  with  special  features  for 
occasional  off-road  operation, 
manufactured  before  September  1, 1991, 
shall  meet  the  requirements  of  S4.1.2.1, 
or  at  the  option  of  the  manufacturer, 

S4.1.2.2  or  S4.1.2.3  (as  specified  for 
passenger  cars),  except  that  forward 
control  vehicles  manufactiu^d  prior  to 
September  1, 1981,  convertibles,  open- 
body  type  vehicles,  walk-in  van-t^e 
trucks,  motor  homes,  vehicles  designed 
to  be  exclusively  sold  to  the  U.S.  Postal 
Service,  and  vehilces  carrying  chassis- 
mount  campers  may  instead  meet  the 
requirements  of  S4.2.1.1  or  S4.2.1.2. 
***** 

d.  S4.2.2  would  be  revised  to  read  as 
follows: 

54.2.2  Trucks  and  special  purpose 
vehicles,  and  passenger  cars  construced 
either  on  a  truck  chassis  or  with  special 
features  for  occasional  off-road 
operation,  with  a  GVWR  of  8,500 
pounds  or  less  and  an  unloaded  vehicle 
weitht  of 5,500 pounds  or  less, 
manufactured  on  or  after  September  1, 
1991.  Each  truck  and  special  purpose 
vehicle,  and  each  passenger  car 
constructed  either  on  a  truck  chassis  or 
with  special  features  for  occasional  off¬ 
road  operation,  with  a  gross  vehicle 
weight  rating  of  8,500  pounds  or  less  and 
an  unloaded  vehicle  weight  of  5,500 
pounds  or  less,  manufactured  on  or  after 


September  1, 1991,  shall  meet  the 
requirements  of  S4.1.2.1,  or  at  the  option 
of  the  manufacture,  S4.1.2.2  or  S4.1.2.3 
(as  specified  for  passenger  cars),  except 
that  convertibles,  open-body  type 
vehicles,  walk-in  van-type  trucks,  motor 
homes,  vehicles  designed  to  be 
exclusively  sold  to  the  U.S.  Postal 
Service,  and  vehicles  carrying  chassis- 
mount  campers  may  instead  meet  the 
requirements  of  S4.2.1.1  or  S4.2.1.2.  Each 
Type  2  seat  belt  assembly  installed  in  a 
front  outboard  designated  seating 
position  in  accordance  with  S4.1.2.3 
shall  meet  the  requirement  of  S4.6. 

e.  S4.2.3  would  be  revised  to  read  as 
follows: 

54.2.3  Trucks  and  special  purpose 
vehicles,  and  passenger  cars 
constructed  either  on  a  truck  chassis  or 
with  special  features  for  occasional  off¬ 
road  operation,  manufactured  on  or 
after  September  1, 1991  with  either  a 
GVWR  of  more  than  8,500 pounds  but 
not  greater  than  10,000 pounds  or  with 
an  unloaded  vehicle  weight  greater  than 
5,500 pounds  and  a  GVWR  of  10,000 
pounds  or  less.  Each  truck  and  special 
purpose  vehicle,  and  each  passenger  car 
constructed  either  on  a  truck  chassis  or 
with  special  features  for  occasional  off¬ 
road  operation,  manufactured  on  or 
after  September  1, 1991,  that  has  either  a 
gross  vehicle  weight  rating  which  is 
greater  than  8,500  pounds,  but  not 
greater  than  10,000  pounds,  or  has  an 
unloaded  vehicle  weight  greater  than 
5,500  pounds  and  a  GVWR  of  10,000 
pounds  or  less  shall  meet  the 
requirements  of  S4.1.2.1,  or  at  the  option 
of  the  manufacturer,  S4.1.2.2  or  S4.1.2.3 
(as  specified  for  passenger  cars),  except 
that  convertibles,  open-body  type 
vehicles,  walk-in  van-type  trucks,  motor 
homes,  vehicles  designed  to  be 
exclusively  sold  to  the  U.S.  Postal 
Service,  and  vehicles  carrying  chassis- 
mount  campers  may  instead  meet  the 
requirements  of  S4.2.1.1  or  S4.2.1.2. 

f.  The  title  and  the  first  sentence  of 
the  introductory  language  of  S4.3  would 
be  revised  to  read  as  follows: 

54.3  Trucks  and  special  purpose 
vehicles  with  GVWR  of  more  than 
10,000 pounds.  Each  truck  and  special 
purpose  vehicle,  with  a  gross  vehicle 
weight  rating  of  more  than  10,000 
poimds  manufacbired  on  or  after 
January  1, 1972,  shall  meet  the 
requirements  of  S4.3.1  or  S4.3.2. 
***** 

g.  The  first  sentence  of  S4.6.2  would 
be  revised  to  read  as  follows: 

S4.6.2  Each  truck  and  speical 
purpose  vehicle,  and  each  passenger 
care  constructed  either  on  a  truck 
chassis  or  with  special  features  for 
occasional  ofi-road  operation,  with  a 
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GVWR  of  8,500  pounds  or  less  and  an 
unloaded  weight  of  less  than  5,500 
pounds  that  is  manufactured  on  or  after 
September  1, 1991,  and  is  equipped  with 
a  Type  2  seat  belt  assembly  at  a  front 
outboard  designated  seating  position 
pursuant  to  S4.1.2.3  shall  meet  the 
bontal  crash  protection  requirements  of 
S5.1  at  those  designed  seating  positions 
with  a  test  dummy  restrained  by  a  Type 
2  seat  belt  assembly  that  has  been 
ajusted  in  accordance  with  S7.4.2. 
***** 

Issued  on  October  12, 1988. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  23922  Filed  10-13-88;  9:41  am] 
BILUNG  CODE  4910-S»-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Finding  on  a 
Petition  To  List  the  Marbled  Murrelet  in 
Washington,  Oregon,  and  California 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  Hnding  on  petition. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  annoimces  a  90-day  petition 
Hnding  for  a  petition  to  amend  the  List 
of  Endangered  and  Threatened  Wildlife 
and  Plants.  Substantial  information  has 
been  presented  that  a  petition  to  list  the 
marbled  murrelet  in  Washington, 
Oregon,  and  California  may  be 
warranted.  Formal  review  of  the  status 
of  the  marbled  murrelet  is  initiated 
herewith. 

DATE:  The  finding  announced  in  this 
notice  was  made  in  August  1988. 
Comments  and  information  may  be 
submitted  until  December  1, 1988. 
addresses:  Information,  comments,  or 
questions  may  be  submitted  to  the 
Supervisor,  Fish  and  Wildlife 
Enhancement  Field  Station,  727  N.E. 


24th  Avenue,  Portland,  Oregon  97232. 

The  petition,  finding,  supporting  data, 
and  comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Rusell  D.  Peterson,  at  the  above 
address  (telephone  503/231-6179  or  FTS 
429-6179). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended  in 
1982  (16  U.S.C.  1531  et  seq.),  requires 
that  Ae  U.S.  Fish  and  Wildlife  Service 
(Service)  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commerical  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  make 
within  90  days  of  the  receipt  of  the 
petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive,  the 
Sevice  is  also  required  to  promptly 
commence  is  a  review  of  the  status  of 
the  involved  species. 

The  National  Audubon  Society  (Dr. 
J.P.  Myers,  Senior  Vice  President) 
submitted  a  petition  to  list  the  marbled 
murrelet  [Brachyramphus  marmoratus 
marmoratus)  as  a  threatened  species  in 
the  States  of  Washington,  Oregon,  and 
California.  The  petition,  dated  January 
12, 1988,  was  received  by  the  Service  on 
January  15, 1988. 

The  petition  identified  the  present  or 
threatened  destruction,  modification,  or 
curtailment  of  the  subspecies  habitat  or 
range,  and  the  inadequacy  of  existing 
regulatory  mechanisms  as  the  primary 
factors  for  the  petition.  The  status 
review  that  accompanied  the  petition 
cited  habitat  loss  of  old-growth  and 
mature  forests  as  the  principal  factor 
affecting  the  confined  existence  of  the 
subspecies  over  the  southern  portion  of 
its  North  American  range. 

Considerable  habitat  reduction  has 
occurred  in  the  three-State  area  under 


petition  and  anecdotal  information 
exists  that  may  indicate  a  corresponding 
reduction  in  the  local  portion  of  Ae 
murrelet  population.  Questions 
pertaining  to  the  significance  and 
relationship  of  this  portion  of  the 
murrelet  population  with  the  larger  and 
more  secure  portion  in  the  northern  part 
of  its  range  remain  to  be  answered. 
Nonetheless,  the  Service  found  that  the 
petition  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted. 

Review  of  the  status  of 
Brachyramphus  marmoratus 
marmoratus  is  initiated  with  publication 
of  this  notice.  The  Service  would 
appreciate  any  additional  data, 
comments,  and  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  commimity, 
industry,  or  any  interested  party 
concerning  the  marbled  murrelet. 

Author 

This  notice  was  prepared  by  Ms. 
Jackie  Campbell,  U.S.  Fish  and  Wildlife 
Service,  500  N.E.  Multnomah  Street, 
Suite  1692,  Portland,  Oregon  97232  (503/ 
231-6150  or  FTS  429-6150). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.;  Pub.  L 
93-205,  87  Stat.  884;  Pub.  L  94-359,  90 
Stat.  911;  Pub.  L  95-632,  92  Stat.  3751; 
Pub.  L  96-159, 93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat.  1411;  Pub.  L  99-625, 100 
Stat.  3500  (1986)),  unless  otherwise 
noted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildhfe. 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Dated:  October  7, 1988. 

Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  88-23917  Filed  10-14-88;  8:45  am) 
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Notices 


This  section  oi  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  arnf 
applications  and  agency  statements  of 
organization  and  functiorts  are  exeunpies 
of  documents  appearing  in  this  section. 


ACTION 

VISTA  Projects  in  the  State  of  New 
Jersey;  Availability  of  Funds 

agency:  action. 

action:  Notice  of  availability  of  funds: 
VISTA  projects  in  New  Jersey. 

ACTION  Region  2  announces  the 
availability  of  funds  for  Hscal  year  1989 
for  a  new  VISTA  program  grant 
authorized  under  Title  I,  Part  A  of  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended  (Pub.  L.  93-113}  in  the  State 
of  New  Jersey.  VISTA  program  grants 
will  be  awarded  for  up  to  a  twelve- 
month  period. 

Application  packages  and  technical 
assistance  on  grant  preparation  are 
available  from:  Stanley  Gorland, 
ACTION  State  Director,  402  East  State 
Street,  Room  422,  Trenton,  New  Jersey 
08608,  (609J  980-2243. 

Background  and  Purpose 

Volunteers  in  Service  to  America 
(VISTA)  is  authorized  under  Title  I,  Part 
A,  of  the  Domestic  Volunteer  Service 
Act  of  1973,  as  amended  (Pub.  L.  93-113J 
("the  Act”).  The  statutory  mandate  of 
the  VISTA  program  is  "to  eliminate  and 
alleviate  poverty  and  poverty-related 
problems  in  the  United  States  by 
encouraging  and  enabling  persons  from 
all  walks  of  life,  all  geographical  areas, 
and  all  age  groups,  including  low- 
income  individuals,  and  elderly  and 
retired  Americans,  to  perform 
meaningful  and  constructive  volunteer 
service  in  agencies,  institutions,  and 
situations  where  the  application  of 
human  talent  and  dedication  may  assist 
in  the  solution  of  poverty  and  poverty- 
related  problems  and  secure  and  exploit 
opportunities  for  self-advancement  by 
persons  afflicted  with  such  problems.  In 
addition  the  objective  of  (VISTA)  is  to 
generate  the  commitment  of  private 
sector  resources  and  to  encourage 
volunteer  service  at  the  local  level  to 


carry  out  the  purposes  [of  the  program]” 
(42  U.S.C.  4951). 

VISTA  is  a  full-time,  year  long 
volunteer  program  which  encourages 
and  enables  men  and  women  18  years 
and  older  from  all  backgrounds  to 
perform  meaningful  and  constructive 
volunteer  service.  The  Volunteers  live 
among,  and  at  the.  economic  level  of,  the 
low-income  people  served.  The  VISTA 
program  has  served  poor  individuals 
most  effectively  by  assisting  low-income 
communities  and  residents  to  develop 
the  facility,  skills,  and  resources  needed 
for  achieving  self-sufficiency. 

VISTA  carries  out  its  legislative 
mandate  by  assigning  Volunteers  to 
sponsoring  organizations  to  work  on 
projects  determined  and  defined  by  the 
sponsoring  organization  and  by  the  low- 
income  individuals  to  be  served  by  the 
VISTA  Volunteers. 

The  VISTA  program  can  most 
effectively  serve  the  poor  by 
encouraging  projects  which  enable  low- 
income  communities  and  individuals  to 
develop  the  skills  and  resources 
necessary  to  survive  and  prosper  in  the 
private  sector,  and  by  making  the 
private  sector  aware  of  the  basic  needs 
of  low-income  people.  Organizations 
which  have  a  demonstrable  pattern  of 
approaching  people  and  problems  in  a 
constructive,  collaborative  way  have  the 
best  chance  of  fulfilling  the  goals  of  the 
Act  and  of  the  particular  project.  VISTA 
project  sponsors  must  actively  elicit  the 
support  and/ or  participation  of  local 
public  and  private  sector  elements  in 
order  to  enhance  the  chances  of  a 
project’s  success,  as  well  as 
institutionalize  the  VISTA  activities 
when  ACTION /VISTA  no  longer 
provides  Volunteers. 

The  VISTA  Volunteer’s  role  in 
addressing  the  problems  of  poverty  in  a 
particular  community  should  be  focused 
on  mobilizing  community  resources  and 
increasing  the  capacity  of  the  low- 
income  community  to  solve  its  own 
problems.  While  VISTA  Volunteers  may 
serve  as  important  links  between  the 
project  sponsor  and  the  people  being 
served,  it  is  crucial  to  the  concept  of 
achieving  self-sufficiency  among  the 
low-income  community  that  sponsoring 
organizations  plan  for  the  eventual 
phase-out  of  VISTA  Volunteers  and  for 
the  absorption  of  the  Volunteers’ 
functions  by  other  facets  of  the 
community. 

(42  U.S.C.  4951:  4952) 
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B.  Objectives 

ACTION  Region  2  will  be  awarding  a 
grant  for  the  placement  of  VISTA 
Volunteers  in  New  Jersey  in  the 
following  emphasis  areas: 

1.  Unemployment 

Creation  of  opportunities  for  job 
training,  job  placement  and  job 
development  with  substantial  private 
sector  involvement.  VISTA  activities 
might  include  linking  the  low-income 
unemployed  with  job  training  resources: 
training  in  job-readiness  and  job-seeking 
skills:  and  developing  and  expanding  . 
support  systems  to  enable  low-income 
youth  and  parents  to  seek  and  keep 
employment. 

2.  Homelessness 

Development  and/ or  expansion  of 
short/long  term  shelters  or  housing  for 
low-income  single  adults  and  families 
and  runaway  youth.  VISTA  activities 
might  include  information  referral 
services  for  the  homeless:  solicitation  of 
financial  and  in-kind  contributions  for 
shelters  which  promote  independent 
living:  counselling  programs  for  at  risk 
youth:  and  job-training  services  for 
shelter  residents. 

3.  Drug  and  Alcohol  Abuse 

Prevention  and  education  program 
directed  primarily  at  low-income  youth: 
and  development  of  low-income  parent 
support  groups. 

4.  Economic  Development 

Appropriate  support  functions  related 
to  neighborhood  economic 
revitalization,  housing  rehabilitation  and 
assistance  in  housing  loan  packaging; 
planning  and  organization  of  self-help 
strategies  for  low-income  residents  of 
“enterprise /job  zones”;  and 
entrepreneurial  development  and 
management  training  for  low-income 
individuals  attempting  to  enter  the 
business  sector. 

C.  Eligible  Applicants 

Eligible  applicants  for  VISTA  program 
grants  are  Federal,  State,  or  local 
agencies,  or  private  nonprofit 
organizations. 

D.  Scope  of  Grant 

The  grant  will  support  10  VISTA 
Volunteers  for  one  year  of  service.  The 
amount  of  the  grant  includes  the 
monthly  subsistence  and  readjustment 
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allowance  for  VISTA  Volunteers.  This 
support  is  commensurate  to  the  cost-of- 
living  of  the  assignment  area  and  covers 
the  cost  of  food,  housing  and 
incidentals,  and  monthly  stipend  paid  to 
the  VISTA  Volunteer  upon  completion 
of  his/her  service.  The  average  Federal 
cost  of  one  volunteer  service  year,  i.e., 
total  Federal  cost  divided  by  the  total 
number  of  the  VISTA  Volunteers  (10), 
cannot  exceed  $8,000. 

Applicants  should  demonstrate  their 
commitment  for  matching  the  Federal 
contribution  toward  the  operation  of  the 
VISTA  grant  in  the  areas  of  volunteer 
transportation,  supervision,  and/or 
training.  This  support  can  be  achieved 
through  cash  or  allowable  in-kind 
contributions.  In  particular,  a  50%,  non- 
Federal  match  of  the  supervisory’s 
salary  and  fringe  benefits  is  mandatory. 
The  supervisor  of  the  VISTA  project 
must  serve  on  at  least  a  half-time  basis. 

Publication  of  this  announcement 
does  not  obligate  ACTION  to  award  a 
grant  or  to  obligate  the  entire  amount  of 
funds  available,  or  any  part  thereof,  for 
grants  under  the  VISTA  Program. 

E.  General  Criteria  For  Grant  Selection 

The  following  criteria  will  be 
employed  by  ACTION  staff  in  the 
selection  of  VISTA  sponsors  and  in  the 
approval  of  a  new  VISTA  program 
grant.  All  of  the  stated  elements  below 
must  be  found  in  the  applicant’s 
proposal. 

The  project  must: 

1.  Be  poverty-related  in  scope  and 
otherwise  comply  with  the  provisions  of 
the  Domestic  Volunteer  Service  Act  of 
1973,  as  amended  (42  U.S.C.  4951,  et 
seq.)  applicable  to  VISTA  and  all 
published  regulations,  guidelines  and 
ACTION  policies. 

2.  Comply  with  applicable  financial 
and  fiscal  requirements  established  by 
ACTION  or  other  elements  of  the 
Federal  Government, 

3.  Show  that  the  goals,  objectives,  and 
volunteer  tasks  are  attainable  within  the 
time  frame  during  which  the  volunteers 
will  be  working  on  the  project  and  will 
produce  a  measurable  and  verifiable 
result. 

4.  Provide  for  reasonable  efforts  to 
recruit  and  involve  low-income 
community  residents  in  the  planning, 
development  and  implementation  of  the 
VISTA  project. 

5.  Have  evidence  of  local  public  and 
private  sector  support  in  the  form  of 
endorsement  letters  limited  to  those 
organizations,  government  entities,  and 
institutions  that  are  aware  of  and  will 
be  involved  in  supporting  the  VISTA 
project  efforts. 


6.  Be  designed  to  generate  private 
sector  resources  and  encourage  local, 
part-time  volunteer  service. 

7.  Provide  for  frequent  and  effective 
supervision  of  the  volunteers. 

8.  Identify  resources  needed  and  make 
them  available  to  volunteers  to  perform 
their  tasks. 

9.  Have  the  management  and 
technical  capability  to  implement  the 
project  successfully. 

F.  Additional  Factors 

ACTION  staff  will  use  the  following 
additional  tests  in  choosing  among 
applicants  who  meet  all  of  the  minimum 
criteria  specihed  above: 

1.  How  important  is  the  proposed 
project  to  the  low-income  community? 
Who  will  benefit  from  the  project? 

2.  Does  the  project  show  evidence  of 
skillful  and  careful  planning  to  attain 
project  goals? 

3.  Did  the  sponsor  answer  project 
application  questions  with  specificity  or 
somewhat  vaguely? 

4.  Is  there  any  local  opposition  to  the 
proposed  project  from  a  segment  of  the 
community  which  could  seriously 
hamper  the  project’s  success? 

5.  Are  there  plans  for  the  continuation 
of  VISTA  activities  in  the  community 
after  the  volunteers  are  withdrawn? 

6.  Sponsoring  Organization. 

(a)  Does  the  sponsoring  organization 
have  adequate  experience  in  dealing 
with  the  problem(s)  identiHed  in  the 
project  application? 

(b)  Are  plans  for  volunteer 
supervision  and  sponsor-provided 
training  adequate  for  the  volunteer 
assignments? 

(c)  Are  transportation  arrangements 
outlined  in  the  project  application 
adequate  for  the  volunteers  to  carry  out 
their  assignments? 

(d)  Are  the  procedures  for  staff 
accountability  adequate  for  the  VISTA 
project? 

7.  VISTA  Volunteers. 

(a)  Is  the  number  of  volunteers  being 
requested  appropriate  for  project  goals 
and  objectives  as  stated? 

(b)  Are  the  roles  of  the  volunteers 
designed  to  increase  self-sufficiency  in 
the  low-income  commxmity? 

(c)  Are  the  volunteer  skills/ 
qualifications  described  in  the 
application  appropriate  for  the 
assignment(s)? 

(d)  Are  the  volunteer  assignments 
designed  to  utilize  the  full-time 
volunteers’  time  to  the  maximum  extent? 

G.  Prohibited  Activities 

Applicant  sponsoring  organizations 
must  ensure  that  the  following 
prohibitions  on  volunteer  and  sponsor 
activity  are  observed: 


1.  VISTA  Volunteers  are  prohibited  by 
law  from  participating  in  a  number  of 
activities,  including,  among  others: 

(a)  Partisan  and  nonpartisan  political 
activities,  including  voter  registration 
activities  and  transporting  voters  to  the 
polls. 

(b)  Direct  or  indirect  attempts  to 
influence  legislation,  or  proposals  by 
initiative  petition. 

(c)  Labor  and  anti-labor  organization 
and  related  activities. 

(d)  Any  outside  employment  while  in 
VISTA  service. 

H.  Application  Review  Process 

ACTION  Region  2  will  review  and 
evaluate  all  eligible  applications  prior  to 
submission  to  the  Director  of  VISTA  and 
Student  Community  Service  Programs. 
ACTION,  for  final  selection.  ACTION 
reserves  the  right  to  ask  for  evidence  of 
any  claims  of  past  performance  or  future 
capability. 

I.  Application  Submission  and  Deadline 

One  signed  original  and  two  copies  of 
all  completed  applications  must  be 
submitted  to  Stanley  Gorland,  ACTION 
State  Director,  402  East  State  Street, 
Room  422,  Trenton,  New  Jersey  08608. 
The  deadline  for  receipt  of  applications 
is  5:00  p.m.  local  time  November  30, 

1988.  Applications  post-marked  5  days 
before  the  deadline  date  will  also  be 
accepted  for  consideration. 

All  grant  applications  must  consist  of: 

a.  VISTA  Project  Application  (Form 
A-1421)  and  the  VISTA  Application  for 
Federal  Assistance  (Form  A-1421  B) 
with  a  detailed  budget  justification. 

b.  CPA  certification  of  accounting 
capability. 

c.  Copy  of  recent  Articles  of 
Incorporation. 

d.  Proof  of  non-profit  status  or  an 
application  for  non-profit  status,  and 
related  documentation. 

e.  Current  resume  of  potential  VISTA 
Supervisor,  if  available,  or  the  current 
resume  of  the  director  of  the  applicant 
agency  or  project. 

f.  Organizational  chart  illustrating  the 
relationship  of  the  VISTA  project  to  the 
overall  objectives  of  the  sponsor 
organization. 

g.  A  list  of  the  Board  of  Director 
members  which  includes  their 
professional  affiliations. 

Signed  at  Washington,  DC,  this  11th  day  of 
October  1988. 

Donna  M.  Alvarado, 

Director. 

(FR  Doc.  88-23849  Filed  10-14-88;  8:45  am] 
BILLING  CODE  6050-2S-M 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
[No.  LS-S8-1041 

Plant  Variety  Protection  Advisory 
Board;  Open  Meeting 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Notice  of  meeting. 


SUMMARY:  This  document  advises  the 
public  that  one  permit  application  for 
release  into  the  environment  of  a 
genetically  engineered  organism  is  being 
reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
application  has  been  submitted  in 
accordance  with  the  regulations  in  7 
CFR  Part  340  which  regulate  the 
introduction  of  certain  genetically 
engineered  organisms  and  products 


summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Plant  Variety 
Protection  Advisory  Board. 

DATE  AND  TIME:  Tuesday,  November  15, 
1988,  8:30  a.m.  to  4:00  p.m.,  open  to  the 
publia 

ADDRESS:  The  meeting  will  be  held  in 
Conference  Room  1400,  National 
Agricultural  Library  Building,  10301 
Baltimore  Blvd.,  Beltsville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Kenneth  H.  Evans,  Executive 
Secretary,  Plant  Variety  Protection 
Advisory  Board,  Room  500.  National 
Agricultural  Library  Building,  Beltsville, 
Maryland  20705  (301-344-2518). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  No.  92-463),  this  notice  is  given 
concerning  a  Plant  Variety  Protection 
Advisory  Board  meeting.  The  agenda  for 
the  meeting  will  include  discussion  of: 

(1)  The  minimum  difference  accepted  for 
novelty  between  varieties,  (2)  Proposed 
changes  in  the  Regulations,  and  (3) 

Other  related  topics. 

The  meeting  is  open  to  the  public. 
Persons,  other  than  members,  who  wish 
to  address  the  Board  at  the  meeting 
should  contact  Dr.  Kenneth  Evans  at  the 
above  address  and  telephone  number, 
prior  to  the  meeting.  Written  statements 
may  be  submitted  to  the  Board  prior  to, 
at,  or  after  the  meeting. 

Done  at  Washington,  DC.  on  October  12, 
1988. 

)■  Patrick  Boyle, 

Administrator. 

[FR  Doc.  88-23901  Filed  10-14-88;  8:45  am] 
BILUNQ  CODE  3410-42-M 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  88-1461 

Receipt  of  a  Permit  Application  for 
Release  into  the  Environment  of 
Genetically  Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT! 

Mary  Petrie,  Document  Control  Officer, 
biotechnology.  Biologies,  and 
Environmental  Protection, 

Biotechnology  Permit  Unit,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  G-185, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7612. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  Part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests,”  require  a 
person  to  obtain  a  permit  prior  to 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  States, 
certain  genetically  engineered 
organisms  and  products  which  are 
deemed  “regulated  articles.”  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  tbe  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  limited  permits  for  the 
importation  or  interstate  movement  of  a 
regulated  article.  Pursuant  to  these 
regulations,  APHIS  has  received  the 
following  permit  application  for  release 
into  the  environment,  which  is  being 
reviewed  by  the  Agency: 


Done  at  Washington,  DC,  this  11th  day  of 
October  1988. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  88-23920  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  3410-34-M 


Agricultural  Stabilization  and 
Conservation  Service 

Feed  Grain  Donations  for  the  Fort 
Berthoid  Reservation  Indian  Tribes  in 
North  Dakota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Fort  Berthoid 
Indian  Tribes  of  the  Fort  Berthoid 
Reservation  in  North  Dakota  has  been 
materially  increased  and  become  acute 
because  of  severe  and  prolonged 
drought  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Three  Affiliated 
Tribes  (the  "Tribes”)  of  the  Fort 
Berthoid  Indian  Reservation  for  grazing 
purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  (CCC) 
for  livestock  feed  for  such  needy 
members  of  the  Tribes  will  not  displace 
or  interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  Tribes  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
CCC  to  livestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  to  be 
needy  members  of  the  Tribe  utilizing 
such  lands.  These  donations  by  the  CCC 
may  commence  upon  November  1, 1988, 
and  shall  be  made  available  through 
May  15, 1989,  or  such  other  date  as  may 
be  stated  in  a  notice  issued  by  the 
Department  of  Agriculture. 

Signed  at  Washington,  DC.  on  October  7, 
1988. 

Milt  Hertz, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

(FR  Doc.  88-23862  Filed  10-14-88;  8:45  am] 
BILUNQ  CODE  3410-0S-M 

Feed  Grain  Donations  for  the  Standing 
Rock  Sioux  Tribe  in  South  Dakota  and 
North  Dakota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Standing 
Rock  Sioux  Tribe  in  North  Dakota  and 
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South  Dakota  has  been  materially 
increased  and  become  acute  because  of 
severe  and  prolonged  drought,  thereby 
creating  a  serious  shortage  of  feed  and 
causing  increased  economic  distress. 
This  reservation  is  designated  for  Indian 
use  and  is  utilized  by  members  of  the 
Standing  Rock  Sioux  Reservation  for 
grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  (CCC) 
for  livestock  feed  for  such  needy 
members  of  the  Tribe  will  not  displace 
or  interface  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  Tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
CCC  to  livestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  to  be 
needy  members  of  the  Tribes  utilizing 
such  lands.  These  donations  by  the  CCC 
may  commence  upon  November  1, 1988, 
and  shall  be  made  available  through 
May  15, 1989,  or  such  other  date  as  may 
be  stated  in  a  notice  issued  by  the 
Department  of  Agriculture. 

Signed  at  Washington,  DC,  on  October  7, 
1988. 

Milt  Hertz, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service, 

[FR  Doc.  88-23861  Filed  10-14-88;  8:45  am] 
BMJJNG  CODE  3410-06-M 


Federal  Grain  Inspection  Service 

Comparison  of  Aflatoxin  Analytical 
Techniques 

Under  the  Agricultural  Marketing  Act 
of  1946,  as  amended  (7  U.S.C.  1621  et 
seg.),'the  Federal  Grain  Inspection 
Service  (FGIS)  provides  aflatoxin  testing 
of  com.  Aflatoxin  is  a  chemical 
substance  resulting  from  the  metabolic 
process  of  certain  molds  in  grains  and 
other  foodstuffs.  This  notice  is  to 
announce  that  FGIS  will  be  conducting  a 
comparison  study  of  aflatoxin  test 
methodologies.  The  object  of  this  study 
is  to  evaluate  tests  that  could  potentially 
be  used  to  replace  the  black  light  and 
the  Holaday-Velasco  minicolumn  tests 
currently  in  use  for  determining  the 
presence  of  aflatoxin  in  com. 

Any  manufacturers,  representatives, 
or  distributors  wishing  to  have  their 
product(s)  tested  should  contact  Dr, 
Donald  E.  Koeltzow,  Chief  of  the 
Research  and  Development  Branch  or 
Mr.  John  Halverson,  Deputy  Director  of 
the  Quality  Assurance  and  Research 
Division,  USDA-FGIS  Technical  Center, 


P.O.  Box  20285,  Kansas  City,  MO  64195 
(Telephone  816-891-7150)  before  the 
close  of  business  on  Monday,  November 
7, 1988.  Further  information  regarding 
the  study  may  be  obtained  from  Dr. 
Koeltzow. 

Dated:  October  12, 1988. 

W,  Kirk  Miller, 

Administrator. 

(FR  Doc.  88-23915  Filed  10-14-88;  8:45  am] 
BILUNQ  CODE  941«-EfMI 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Plant  and  Equipment 
Expenditures  Surveys. 

Form  Number  BE-452/456. 

Type  of  Request  New. 

Burden:  34,300  hours. 

Average  Hours  per  Response:  53 
minutes  (average). 

Total  Annual  Responses:  39,000. 

Needs  and  Uses:  These  surveys 
provide  information  on  capital 
expenditures  and  investment  plans  for 
U.S.  nonfarm  business.  The  estimates 
obtained  are  the  only  ofHcial  estimates 
of  investments  plans  and  quarterly 
investment  by  industry  and  are  widely 
recognized  as  one  of  the  most  important 
economic  indicators. 

Affected  Public:  Businesses  or  other 
for-profit.  Non-profit  institutions.  Small 
businesses  or  organizations. 

Frequency:  Quarterly  and  Aimually. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  October  11, 1988. 

Edward  Michals, 

Department  Clearance  Officer,  Office  of 
Management  and  Organization. 

|FR  Doc.  88-23850  Filed  10-14-88;  8:45  am] 
BILLING  CODE  $S10-07-M 


Foreign-Trade  Zones  Board 

[Docket  No.  32-88;  Foreign-Trade  Zone 
15— Kansas  City,  MO] 

Application  for  Subzone  Mobay  Corp., 
Kansas  City,  MO;  Agricultural  and 
Speciality  Chemical  Plant 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Kansas  City 
Foreign-Trade  2Ume,  Inc.  (KCFTZ), 
grantee  of  FTZ 15,  requesting  special- 
purpose  subzone  status  for  the 
agricultural  and  specialty  chemical 
manufacturing  plant  of  Mobay 
Corporation,  Agricultural  Chemicals 
Division  (Mobay),  a  subsidiary  of  Bayer 
USA,  Inc.,  and  Bayer  AG  of  West 
Germany,  located  in  Kansas  City, 
Missouri,  within  the  Kansas  City 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
October  4, 1988. 

The  Mobay  complex  (112  acres  with 
750,000  sq.  ft.  of  space  among  59 
buildings)  is  located  at  8400  Hawthorn 
Road  in  Kansas  City.  The  facility 
employs  1,300  persons  and  is  used  to 
produce  agricultural  and  specialty 
chemicals  for  the  control  of  insects, 
weeds  and  plant  diseases. 
Approximately  10  percent  of  the  raw 
materials  the  company  uses  are 
currently  sourced  abroad,  such  as 
cyanuric  chloride,  benzenethioU  aninoic, 
nitrogeneous  compounds  and 
halogenated,  sulfonated,  nitrated 
derivates  of  aldehydes. 

Zone  procedures  would  exempt 
Mobay  from  duty  payments  on  Uie 
foreign  components  used  in  its  exports. 
On  its  domestic  sales,  the  company 
would  be  able  to  elect  the  duty  rate  that 
applies  to  insecticides  and  nitrogeneous 
compounds.  The  duty  rates  on  the  major 
components  range  finm  3.5  to  20  percent, 
whereas  the  rates  for  the  finished 
products  are  7.9  and  12.5  percent.  The 
application  indicates  that  zone  savings 
will  improve  the  plant’s  international 
competitiveness. 

In  accordance  with  the  Board’s 
regulations,  the  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consist  of:  Dennis  Pucinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Theodore 
Galantowicz,  District  Director,  U.S. 
Customs  Service,  North  Central  Region, 
7911  Forsyth  Boulevard,  Suite  625, 
Clayton,  Missouri  63105;  and  Colonel 


BEST  COPY  AVAILABLE 
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John  Atkinson,  District  Engineer,  U.S. 
Army  Engineer  District  Kansas  City,  700 
Federal  Building  601  E.  12th  Street, 
Kansas  City,  Missouri  64106-2896. 

Comments  concerning  the  propose 
subzone  are  invited  in  writing  from 
interested  parties.  They  shall  be 
addressed  to  the  Board’s  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  November  28, 
1988. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 
OfHce,  Room  635, 601  East  12th  Street, 
Kansas  City,  Missouri  64106 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  1529, 
14th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230 
Dated:  October  7, 1988. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  88-23924  Filed  10-14-88;  8:45  am] 
BILLING  CODE  3S10-OS-M 


[Docket  No.  31-88;  Foreign-Trade  Zone  12, 
McAllen,  TX] 

Application  for  Expansion  of  Zone; 
McAllen  Economic  Development  Corp. 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board]  by  the  McAllen  Economic 
Development  Corporation  (MEDC), 
successor  by  change  of  name  to 
McAllen  Trade  Zone,  Inc.,  grantee  of 
Foreign-Trade  Zone  12,  requesting 
authority  to  expand  the  zone  to  include 
an  additional  site  at  the  McAllen-Miller 
International  Airport,  McAllen,  Texas, 
within  the  Hidalgo  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  September  30, 1988. 

The  McAllen  zone  was  approved  on 
October  30, 1970  (Board  Order  84,  35  FR 
16962, 11-3-70),  and  expanded  on  May  2, 
1984  (Board  Order  254,  49  FR  22842,  6-1- 
84).  The  zone  presently  covers  80  acres 
within  the  McAllen  Southwest  Industrial 
Area,  McAllen.  The  grantee  has 
requested  authority  to  expand  the  zone 
to  include  an  8.5-acre  parcel  at  the  Air 
Cargo  Facility  within  the  airport 
complex.  The  8.5-acre  city-owned  parcel 
is  situated  south  of  Uvalde  Street  and 
east  of  FM 1926  about  three  miles  north 
of  the  existing  zone.  The  expansion  is 
being  requested  to  make  zone 
warehouse  space  available  at  the  airport 


to  facilitate  international  air  cargo 
shipments. 

No  manufacturing  approvals  are  being 
sought  in  the  application.  Such 
approvals  would  be  requested  from  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Joseph  Lowry 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Paul  Rimmer, 
Deputy  Assistant  Regional 
Commissioner,  U.S.  Customs  Service, 
Southwest  Region,  5850  San  Felipe 
Street,  Houston,  TX  77057-3012;  and 
Colonel  John  A.  Tudela,  District 
Engineer,  U.S.  Army  Engineer  District 
Galveston,  P.O.  Box  1229,  Galveston,  TX 
77553-1229. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board’s  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  November  22, 
1988. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

Port  Director’s  Office,  U.S.  Customs 
Service,  Administration  Building, 
International  Bridge,  Hidalgo,  TX 
78557 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Ave„  NW,  Room  1529, 
Washington,  DC  20230 
Dated:  October  3, 1988. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  88-23925  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  3510-DS-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In 
Mauritius;  Correction 

October  12, 1988. 

In  the  table  in  the  letter  to  the 
Commissioner  of  Customs  published  on 
September  30, 1987  (page  36605,  second 
column],  add  'TSUSA  number  384.2306  to 
the  TSUSA’s  for  shirts  made  from  fabric 


with  two  or  more  colors  in  the  warp 
and/or  the  filling  in  Category  640. 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  88-23788  Filed  10-14-88;  8:45  am] 
BILLING  CODE  SSIO-Oft-H 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number:  DO- 
Rating  for  Production  Equipment:  DD 
Form  691;  and  OMB  Control  Number 
0704-0055. 

Type  of  request:  Reinstatement. 

Average  burden  hours/minutes  per 
response:  3  hours. 

Frequency  of  response:  On  occasion. 

Number  of  respondents:  655. 

Annual  burden  hours:  1,965. 

Annual  responses:  655. 

Needs  and  uses:  This  form  is  required 
to  fulfill  certain  parts  of  the  Title  I  Act  of 
1950,  as  amended.  The  President  is 
authorized  to  require  that  contracts  or 
orders  relating  to  certain  approved 
defense  or  energy  programs  be  accepted 
and  performed  on  a  preferential  basis 
over  all  other  contracts  or  orders.  To 
help  facilitate  this,  DoD  has  established 
a  system  for  contractors  with  rated 
orders  to  receive  priority  for  production 
equipment.  To  accomplish  this  the  DD 
Form  691  has  been  developed. 

Affected  public:  Businesses  or  other 
for  profit. 

Respondents  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  desk  officer:  Dr.  J.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DoD  clearance  officer:  Ms.  Pearl 
Rascoe-Harrison 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
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Arlington,  Virginia  22202-4302, 
telephone  (202)746-0933. 

October  11, 1988. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  88-23875  Filed  10-14-88;  8:45  am] 
BILUNO  CODE  3810-01-M 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number.  DoD 
FAR  Supplements,  Part  10, 
Specifications,  Standards,  and  Other 
Purchase  Descriptions,  Related  Clauses 
in  Part  52.210;  DD  Forms  348  and  347; 
OMB  Control  Number  0704-0230. 

Type  of  Request:  Extension. 

Average  Burden  Hours/Minutes  per 
Response:  3  hours. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  300. 

Annual  Burden  Hours:  900. 

Annual  Responses:  300. 

Needs  and  Uses:  The  information 
collection  requirements  related  to 
specifications,  standards,  and  drawings 
excluding  brand  name  or  equal 
information  and  bills  of  materials. 

Affected  Public:  Businesses  or  other 
for-profit;  Non-profit  institutions;  and 
Small  businesses  or  organizations. 

Respondent’s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison,  WHS/DIOR,  1215 
)efferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  (202)  746-0933. 

October  11, 198a 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  88-23876  Filed  10-14-88;  8:45  am) 
BILUNG  CODE  3610-01-M 


Office  of  the  Secretary 

Defense  Intelligence  Agency  Advisory 
Board;  Closed  Meeting 

agency:  Office  of  the  Secretary;  DOD. 
action:  Notice  of  closed  meeting. 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92-463,  as  amended  by  section  5  of  Pub. 
L  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Advisory  Boand  has  been  scheduled  as 
follows: 

date:  November  17, 1988, 9:00  a.m.  to 
5:00  p.m. 

ADDRESS:  The  DIAC,  Bolling  AFB, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  John  E.  Hatlelid, 
USAF,  Executive  Secretary,  DIA 
Advisory  Board,  Washington.  DC  20340- 
1328  (202/373-4930). 

SUPPLEMENTARY  INFORMATION:  The 
entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c](l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  HUMINT/ 
Scientific  and  Technical  Intelligence 
Interface. 

October  11, 1988. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  88-23877  FUed  10-14-88;  8:45  am] 
BILUNG  CODE  3810-01-M 


DEPARTMENT  OF  ENERGY 

Noncompetitive  Rnancial  Assistance 
Award  Renewal  With  Pacific  Gas  and 
Electric  Company 

agency:  Department  of  Energy. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award  renewal. 

SUMMARY:  The  Department  of  Energy 
(DOE).  Albuquerque  Operations  Office, 
in  accordance  with  10  CFR  600  7(b)(2), 
gives  notice  of  its  plans  for  the  renwai  of 
a  cooperative  agreement  to  Pacific  Gas 
and  Electric  Company  (PG&E),  Research 
and  Development  Department,  San 
Ramon,  California,  on  a  noncompetitive 
basis.  This  agreement  supports  the 
continuation  of  the  Photovoltaics  for 
Utility  Scale  Applications  (PVUSA) 
Project,  the  objective  of  which  is  to 
bri^e  the  gap  between  current 
photovoltaics  (PV)  research  and 
development  activities  and  the 
readiness  of  systems  for  broad  utility 
application  and  to  focus  on  the  transfer 


of  PV  technology  to  U.S.  utilities  for 
commercial  application. 

The  DOE  has  determined  that 
restriction  to  PG&E  is  appropriate  based 
on  the  following  information. 

•  The  PVUSA  Project  is  presently 
being  funded  by  DOE  as  a  result  of  an 
unsolicited  application  submitted  by 
PG&E  in  1987.  Competition  for  support 
would  have  a  significant  adverse  effect 
on  continuity  and  completion  of  the 
activity.  PG&E  has  solicited  the 
participation  and  interest  of  other 
utilities  companies  and  other  interested 
parties  and  has  laid  the  groundwork  for 
the  Project 

•  The  activities  are  being  conducted 
by  PG&E  using  its  own  resources  and 
those  provided  by  third  parties.  PG&E 
will  cost  share  at  least  M  percent  for  the 
Project. 

The  total  estimated  project  cost  for 
the  proposed  second  year  of  this 
cooperative  agreement  is  $9,897,869,  of 
which  the  anticipated  project  cost  to  the 
Government  is  $3,500,000.  The 
distribution  and  availability  of  funds  is 
subject  to  budget  limitations,  adequate 
competition  and  satisfactory  proposals 
from  potential  subcontractors,  and 
results  of  research  under  the 
cooperative  agreement,  and  may  deviate 
from  the  projection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  L  Connor.  U  S.  Department  of 
Energy,  Albuquerque  Operations  Office, 
Contracts  and  Industrial  Relations 
Division,  P.O.  Box  5400,  Albuquerque, 
NM  87115,  Telephone:  (505)  846-4345  or 
FTS  846-4345. 

Issued  in  Albuquerque,  NM,  September  30, 
1988. 

Charles  E.  TrobeU, 

Assistance  Manager  for  Management  and 
Administration. 

[FR  Doc.  88-23912  Filed  10-14-88;  8:45  am) 
BILUNG  CODE  64S(M)1-M 


Economic  Regulatory  Administration 

Proposed  Remedial  Order  to  Oasis 
Petroleum  Corp. 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  proposed  remedial 
order  to  Oasis  Petroleum  Corporation. 

summary:  Pursuant  to  10  CFR  205.192(c), 
the  Economic  Regulatory  Administration 
(ERA),  Department  of  Energy  (DOE), 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  (PRO)  issued  to  Oasis 
Petroleum  Corporation  (Oasis),  Post 
Office  Box  3216,  Culver  City,  California 
90230,  on  Sepember  16. 1988. 
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Oasis  was  a  reseller  of  motor  gasoline 
and  is  now  in  bankruptcy  before  the 
U.S.  Bankruptcy  Court  for  the  Central 
District  of  California,  No.  LA  86-01225- 
BR  (Petition  for  Relief  filed  January  23, 
1986).  The  PRO  alleges  that  during  the 
period  from  March  1, 1979  through 
January  27, 1981,  Oasis  diverted  gasoline 
allocated  to  its  retail  gasoline  stations 
and  sold  that  gasoline  to  firms  without 
an  allocation  right  to  gasoline  from 
Oasis.  ERA  calculates  the  amount  of  the 
violation  is  $10,139,702.17  plus  interest. 

ERA  has  found  that  Oasis  purchased 
84  retail  gasoline  stations  from  Research 
Fuels,  Inc.,  in  October  1978. 
Subsequently,  Oasis  purchased  from 
Cities  Service  Company  gasoline 
attributable  to  the  allocation 
entitlements  of  these  stations  and  sold 
that  gasoline  to  Apex  Oil  Company  and 
certain  other  customers  who  had  no 
supplier/purchaser  relationship  with 
Oasis.  ERA  has  determined  that  these 
transactions  violated  the  allocation 
regulations  practices  rule,  and  resulted 
in  a  circumvention  of  the  regulations  in 
violation  of  10  CFR  205.202. 

As  an  initial  matter,  ERA  has 
determined  that  Oasis’  purchase  of 
gasoline  attributable  to  its  retail 
gasoline  stations  and  the  company's 
subsequent  resale  of  that  gasoline  to 
purchasers  without  an  allocation  right  to 
that  gasoline  resulted  in  a  diversion  of 
the  gasoline  in  violation  of  the 
allocation  regulations.  ERA  determined 
that  these  violations  and  the 
surrounding  transactions  demonstrate  a 
course  of  conduct  which  circumvented 
and  contravened  the  regulations  in 
violation  of  10  CFR  205.202. 

Furthermore,  ERA  determined  that 
Oasis  violated  10  CFR  211.9(a)  when  it 
sold  gasoline  to  purchasers  without  an 
allocation  entitlement  to  that  gasoline. 

ERA  also  contends  in  the  PRO  that 
Oasis  violated  10  CFR  210.62(b]  by 
engaging  in  a  discriminatory  practice 
when  it  sold  gasoline  to  purchasers 
without  an  entitlement  to  an  allocation 
while  Oasis  failed  to  supply  the  retail 
stations  with  their  allocations  of 
gasoline. 

In  addition,  ERA  determined  that 
Oasis  failed  to  establish  an  ongoing 
business  at  certain  of  the  retail  stations. 
Oasis  failed  to  open  these  stations  after 
purchasing  them,  or  supplied  them  with 
no  gasoline  or  negligible  amounts  of 
gasoline  for  extended  peirods  of  time. 
As  a  result,  ERA  determined  that  Oasis 
lost  the  entitlement  to  allocations  for 
these  stations  and  violated  10  CFR 
211.106(f)  and  211.11(a)  when  it 
purchased  gasoline  attributable  to  these 
stations. 

Further,  ERA  determined  that  Oasis 
filed  certifications  that  certain  of  its 


stations  had  experienced  unusual 
growth  and  were  therefore  entitled  to 
increased  allocations  pursuant  to  10 
CFR  211.104.  However,  Oasis  failed  to 
certify  its  allocation  use  downward,  as 
required  by  10  CFR  211.13(f),  when  these 
stations  were  not  supplied  with  their  full 
allocations  of  gasoline. 

To  remedy  these  violations,  the  PRO 
directs  Oasis  to  disgorge  the  profits  from 
these  transactions,  plus  interest,  in 
restitution,  and  remit  that  amount  to  the 
DOE  for  disposition  according  to  the 
applicable  law.  The  violation  amount 
plus  interest  computed  through  January 
22, 1986,  the  day  before  Oasis  filed  its 
Petition  for  Relief  in  the  bankruptcy 
court,  is  $23,567,721.88. 

A  copy  of  the  Proposed  Remedial 
Order  may  be  obtained  from  the  DOE 
Freedom  of  Information  Room,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW,  Room  lE- 
019,  Washington,  DC  20585. 

Within  fifteen  (15)  days  of  publication 
of  this  notice,  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  DOE’s 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  Energy,  Room  lE-234, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  A  person  who 
fails  to  file  a  Notice  of  Objections  shall 
be  deemed  to  have  admitted  the  Hndings 
of  fact  and  conclusions  of  law  stated  in 
the  proposed  order.  If  a  Notice  of 
Objection  is  not  tiled  in  accordance  with 
10  CFR  205.193,  the  PRO  may  be  issued 
as  a  final  Remedial  Order. 

Copies  of  all  Notices  of  Objection, 
Statements  of  Objections  and  all  other 
documents  filed  by  an  aggrieved  person 
or  other  participant  shall  be  served  on 
the  same  day  as  filed,  on  Diana  D. 

Clark,  Director  of  Administrative 
Litigation,  Economic  Regulatory 
Administration,  U.S.  Department  of 
Energy,  1000  Independence  Avenue,  SW, 
RG-32,  Room  3H-017,  Washington,  DC 
20585. 

Issued  in  Washington,  DC,  this  7th  day  of 
October  1988. 

Milton  C.  Lorenz, 

Chief  Counsel  for  Enforcement  Litigation, 
Economic  Regulatory  Administration. 

[FR  Doc.  88-23913  Filed  10-14-88;  8:45  am] 
BILUNQ  CODE  6450-01-M 

Energy  Information  Administration 

Agency  Information  Coilections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration,  Energy. 


ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  3504(h) 
of  the  Paperwork  Reduction  Act,  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC)):  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable):  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  or 
extension;  (6)  Frequency  of  collection: 

(7)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually:  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  respondent  burden,  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 

date:  Comments  must  be  tiled  within  30 
days  of  publication  of  this  notice. 
ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Oftice 
of  Statistical  Standards,  at  the  address 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carole  Patton,  Office  of  Statistical 
Standards  (EI-70),  Energy  Information 
Administration,  M.S.  lH-023,  Forrestal 
Building,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585,  (202)  586-2222. 
SUPPLEMENTARY  INFORMATION:  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difticult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 

The  energy  information  collection 
submitted  to  OMB  for  review  was; 
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1.  Energy  Information  Administration. 

2.  EIA-14. 182,  782A/B/C.  821,  856, 
and  863. 

3. 1905-0174. 

4.  Petroleum  Marketing  Program. 

5.  Revision — ^The  purpose  of  this 
request  is  to  revise  the  following  three 
forms  used  in  this  program:  EIA-782A, 
“Refiners’/Gas  Plant  Operators’ 

Monthly  Petroleum  Product  Sales 
Report.”  EIA-782B,  ‘‘Resellers/Retailers’ 
Monthly  Petroleum  Product  Sales 
Report,”  and  EIA-782C,  "Monthly 
Report  of  Petroleum  Products  Sold  Into 
States  for  Consumption.”  They  will  be 
revised  to  add  one  additional  product 
category,  "Finished  Unleaded  Midgrade 
Motor  Gasoline,”  to  the  list  of  products 
for  which  sales  and  consumption  data 
are  collected.  (No  changes  are  being 
proposed  to  the  other  forms  in  this 
program  nor  is  any  request  being 
proposed  at  this  time  to  extend  any  of 
these  forms  beyond  the  currently 
approved  date  of  September  30, 1990.) 

8.  Monthly,  Annually,  and  Triennially. 

7,  Mandatory. 

8.  Businesses  or  other  for  proHt. 

9. 19,695  respondents  annually. 

10.  53,718  responses  annually. 

11. The  estimated  average  hours  per 
response  for  the  forms  in  the  Petroleum 
Marketing  Program  are:  ElA-14, 2.370 
hours;  EIA-182, 4  hours;  EIA-782A,  14.4 
hours;  EIA-782B,  2.31  hours;  E1A-782C. 
4.0  hours;  EIA-821,  3.1  hours;  EIA-856, 
6.29  hours;  and  EIA-863. 1  hour. 

12.  This  revision  will  add  4,500  hours 
of  annual  burden  to  the  currently 
approved  total  of  147,059  hours  for  this 
program.  See  item  5  above. 

13.  The  Petroleum  Marketing  Program 
surveys  collect  information  on  costs, 
sales,  prices  and  distribution  for  crude 
oil  and  petroleum  products.  Data  are 
published  in  the  petroleum  publications 
and  in  multifuel  reports.  Respondents 
are  refiners,  first  purchasers,  gas  plant 
operators,  resellers/retailers,  motor 
gasoline  wholesalers,  suppliers,  and 
distributors  and  importers. 

Authority:  Sec.  5(a).  5(b),  13(b),  and  52,  Pub. 
L.  93-275,  Federal  Energy  Administration  Act 
of  1974, 15  U.S.C.  764(a),  764(b).  772(b).  and 
790a. 

Issued  in  Washington,  DC,  October  12, 

1988. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Informatian  Administration. 

(FR  Doc.  88-23914  Filed  10-14-88;  8:45  am] 
BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER88-630-000  et  al.] 

New  England  Power  Co.  et  al.;  Electric 
Rate  Small  Power  Production,  and 
Interlocking  Directorate  niings 

Take  notice  that  the  following  Blings 
have  been  made  with  the  Commission: 

1.  New  England  Power  Company 

(Docket  No.  ER88-630-00] 

October  7, 1988. 

Take  notice  that  on  September  30, 

1988,  New  England  Power  Company 
(NEP)  tendered  for  filing  amendments  to 
its  FTOC  Electric  Tariff,  Original  Volume 
No.  1,  Primary  Sales  for  Resale, 
constituting  a  new  rate  referred  to  as  the 
W-10  rate.  NEP  states  that  the  proposed 
rate  would  increase  rates  from  its 
currently  effective  rates  by 
approximately  $96.5  million.  NEP 
requests  that  the  rate  be  made  effective 
December  1, 1988,  but  be  suspended  for 
one  month,  to  permit  billing  commencing 
on  January  1, 1989. 

According  to  NEP,  the  proposed  rate 
increase  relates  principally  to  the  cost  of 
measures  necessary  to  meet  NEP's 
capacity  and  energy  requirements  in 

1989.  NEP  states  that  increased 
expenditures  on  conservation  and  load 
management  programs  and  purchases  of 
additional  capacity  account  for  $87.8 
million  of  the  proposed  increase. 

NEP  has  proposed  the  W-10  rate 
under  two  alternative  rate  designs.  NEP 
requests  that  Rate  W-IOM,  which  is  a 
marginal  cost,  time-of-use  rate,  be  made 
effective  on  January  1, 1989,  with  the 
condition  that  any  refunds  ordered  in 
the  proceeding  be  based  upon  the  W- 
lOM  rate  design.  If  this  condition  is  not 
acceptable  to  the  Commission,  NEP 
request  that  its  alternative  traditionally 
designed  rate  (W-10)  be  made  effective 
on  that  date  instead. 

Comment  date:  October  24. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ohio  Power  Company 

(Docket  No.  ER82-553-003.  ER82-554-003] 
October  7, 1988. 

Take  notice  that  on  Ootober  3, 1988, 
Ohio  Power  Company  (OPCo)  tendered 
for  niing  a  Supplemental  Compliance 
Filing  pursuant  to  Opinion  Nos.  272  and 
272-A  of  the  Commission  issued  April 
30, 1987  and  April  7, 1988,  respectively, 
in  Docket  Nos.  ER82-553-002/3  and 
ER82-554-002/3. 

Copies  of  the  supplemental  filing  were 
served  upon  Wheeling  Power  Company, 
the  Public  Service  Commission  of  West 
Virginia,  the  affected  municipal 


customers  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  24, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cambridge  Light  Company 
(Docket  No.  ER87-263-001] 

October  7, 1988. 

Take  notice  that  on  September  29, 

1988,  Cambridge  Electric  Light  Company 
(Cambridge)  tendered  for  Hling  its 
complaince  refund  report  pursuant  to 
the  Commission’s  order  issued 
September  15, 1987. 

Copies  of  the  tendered  filing  have 
been  served  by  Cambridge  upon  the 
Conunission’s  Staff,  the  Town  of 
Belmont  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  October  24, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kansas  Power  and  Light  Company 
(Docket  No.  ER88-628-000] 

October  7, 1988. 

Take  notice  that  on  September  30, 

1988,  Kansas  Power  and  Light  Company 
(KPL)  tendered  for  ff  ling  proposed 
changes  in  its  Federal  Energy  Regulatory 
Commission  Electric  Service  Tariff 
FERC  No.  83. 

Supplement  2,  dated  September  2, 

1988,  provides  for  establishment  of  an 
additional  point  of  interconnection 
known  as  the  Spring  Hill 
Interconnection  between  KPL  and 
Kansas  City  Power  &  Light  Company 
(KCPL)  and  provides  for  the  utilization 
by  one  party  of  the  other  party’s 
distribution  facilities  from  time  to  time. 
Copies  of  the  filing  have  been  mailed  to 
KCPL  and  the  State  Corporation 
Commission  of  Kansas. 

Comment  date:  October  24, 1988,  in 
accordance  with  Standard  Pararaph  E  at 
the  end  of  this  notice. 

5.  Washington  Water  Power  Company 
[Docket  No.  ER89-2-000] 

October  7, 1988. 

Take  notice  that  on  October  3, 1988, 
Washington  Water  Power  Company 
(Washington)  tendered  for  filing  copies 
of  a  service  schedule  applicable  to  what 
Washington  refers  to  as  an  Energy 
Exchange  Agreement  between 
Washington  and  the  Public  Utility 
District  No.  1  of  Snohomish  County 
(Snohomish).  Washington  states  that  the 
energy  will  be  made  available  to 
Snohomish  by  Washington  and  returned 
to  Washington  for  each  period,  October 
1  through  April  30.  The  agreement  is 
made  under  section  9  (j)(2)  of  the  Pacific 
Northwest  Coordination  Agreement 


i 
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(FERC  Rate  Schedule  No.  97).  All 
accounts  shall  be  closed  at  the  end  of 
each  period  in  accordance  with 
contractual  procedures. 

Washington  requests  that  the 
requirements  of  prior  notice  be  waived 
and  the  effective  date  be  made 
retroactive  to  the  execution  date, 
September  6, 1988. 

Comment  date:  October  24, 1988,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER89-3-000] 

October  7. 1988. 

Take  notice  that  on  October  4, 1988, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Sales  and 
Transmission  Letter  Agreement  (Letter 
Agreement)  among  PNM,  Arkansas 
River  Power  Authority  (ARPA)  and 
Raton  Public  Service  Company  (Raton). 
The  Letter  Agreement  provides  for  the 
sale  of  supplement  power  and  energy  by 
PNM  to  ARPA  from  November  1, 1988 
through  March  31, 1990,  and  modibes 
certain  provisions  of  the  PNM-Raton 
Transmission  Service  Agreement  dated 
November  16, 1982.  Between  November 
1, 1988  and  March  31, 1989  PNM  will 
reserve  a  minimum  of  23  MW-months  of 
Supplemental  Resource  capacity  for 
ARPA  to  be  used  exclusively  for  serving 
the  retail  loads  of  Raton.  The  Letter 
Agreement  also  increases  the  rates 
Raton  pays  PNM  for  firm  and 
interruptible  transmission  services  and 
reduces  the  minimum  required  usage  of 
the  firm  transmission  service. 

PNM  has  requested  waiver  of  the 
Commission's  notice  requirements  so 
that  the  Letter  Agreement  may  become 
effective  as  of  November  1, 1989. 

Copies  of  the  filLig  have  been  served 
upon  ARPA  and  Rf  ton  and  the  New 
Mexico  Public  Senice  Commission. 

Comment  date:  October  24, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

7.  Ocean  State  Power 
[Docket  No.  ER8&-627-000] 

October  11, 1988. 

Take  notice  that  on  September  29, 
1988,  Ocean  State  Power  (Ocean  State) 
tendered  for  filing  the  following 
amendments  to  its  rate  schedules  with 
the  Federal  Energy  Regulatory 
Commission; 

Supplements  No.  7  and  8  to  Rate 

Schedule  FERC  No.  1 
Supplements  No.  4  and  5  to  Rate 

Schedule  FERC  No.  2 
Supplement  No.  4  to  Rate  Schedule 

FERC  No.  3 


Supplements  No.  4  and  5  to  Rate 
Schedule  FERC  No.  4 
The  supplements  are  amendments 
(Amendments)  to  the  unit  power 
agreements  between  Ocean  State  and 
Boston  Edison  Company,  New  England 
Power  Company,  Montaup  Electric 
Company,  and  Newport  Electric 
Corporation.  The  Amendments  are 
necessitated  by  (1)  changes  required  by 
FERC  in  its  order  approving  the  rates  set 
forth  in  the  Agreements;  (2)  changes 
deriving  from  modifications  in  the 
project  since  the  filing  of  the  Agreement 
with  FERC;  (3)  changes  related  to  the 
development  of  the  Second  Unit;  and  (4) 
changes  that  clarity  protentially 
ambiguous  provisions  in  the 
Agreements.  The  Amendments  do  not 
constitute  a  rate  increase. 

Ocean  State  has  requested  a  waiver 
of  the  Commission’s  original  cost 
accounting  rules  with  respect  to  its  Site 
acquisition.  Additionally,  Ocean  State 
has  requested  a  waiver  of  the  120-day 
maximum  notice  set  forth  in  the 
Commission’s  regulations  and  that  the 
amended  rate  schedules  be  permitted  to 
become  effective  upon  commencement 
of  the  test  phase  of  the  facility. 

Copies  of  the  Hling  were  served  upon 
Boston  Edison  Company,  New  England 
Power  Company,  Montaup  Electric 
Company,  Newport  Electric 
Corporation,  the  Massachusetts 
Department  of  Public  Utilities,  the 
Rhode  Island  Public  Utilities 
Commission  and  TransCanada 
Pipelines  Limited. 

Comment  date:  October  25, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Citizens  Utilities  Company,  Franklin 
Electric  Light  Company,  Green  Mountain 
Power  Corporation,  Canal  Electric 
Company  and  Boston  Edison  Company 

[Docket  No.  EC89-1-000] 

October  11, 1988. 

Take  notice  that  on  October  3, 1988, 
Citizens  Utilities  Company  (Citizens), 
Franklin  Electric  Company  (Franklin), 
Green  Mountatin  Power  Corporation 
(Green  Mountain),  Canal  Electric 
Company  (Canal  Electric),  and  Boston 
Edison  Company,  (Boston  Edison) 
tendered  for  filing  a  joint  application 
with  the  Federal  Eenrgy  Regulatory 
Commission  seeking  authority  to  acquire 
the  common  stock  of  New  England 
Hydro-Transmission  Company,  Inc, 
(New  England  Hydro)  and  New  England 
Hydro-Transmission  Electric 
Corporation  (New  Hampshire  Hydro). 

Citizens  is  incorporated  under  the 
laws  of  the  State  of  Delaware  and  is 
qualiHed  as  a  foreign  corporation  in  the 
States  of  Arizona,  Colorado,  Hawaii, 


Idaho,  and  Vermont.  Citizens  engages 
primarily  in  the  operation  of  telephone, 
water  and  wastewater  systems  in  the 
State  of  Arizona;  the  generation  or 
purchase,  transmission,  distribution  and 
sale  of  electric  energy  in  the  States  of 
Arizona,  Idaho  and  Vermont;  and  the 
purchase,  sale  and  distribution  of 
natural  gas  in  the  States  of  Arizona  and 
Colorado.  Franklin  is  incorporated 
under  the  laws  of  the  State  of  Vermont 
with  its  principal  business  office  at 
Franklin,  Vermont  and  is  engaged  in  the 
purchase,  production,  transmission, 
distribution  and  sale  of  electric  energy 
in  three  towns  in  Vermont.  Green 
Mountain  is  incorporated  under  the  laws 
of  the  State  of  Vermont,  with  its 
principal  business  office  at  South 
Burlington,  Vermont,  and  is  engaged  in 
the  purchase,  production,  transmission, 
distribution  and  sale  of  electric  energy 
primarily  in  the  northern  poriton  of 
Vermont.  Green  Mountain  is  qualified  as 
a  foreign  corporation  in  the  States  of 
Maine  and  Massachusetts.  Boston 
Edison  is  incorporated  under  the  laws  of 
the  Commonwealth  of  Massachusetts,  is 
qualiBed  to  carry  on  its  business  as  a 
foreign  corporation  is  the  State  of 
Maine,  and  is  engaged  in  the  purchase, 
production,  transmission  and  sale  of 
electric  energy  primarily  in  the  City  of 
Boston  and  surrounding  towns  and 
cities.  Canal  Electric  is  incorporated 
under  the  General  Laws  of 
Massachusetts  with  its  principal  office 
in  Cambridge,  Massachussetts,  and  is 
engaged  in  the  generation  and  wholesale 
sale  of  electricity. 

New  England  Hydro  is  incorporated 
under  the  laws  of  the  Commonwealth  of 
Massachusetts,  with  its  principal  place 
of  business  at  Westborough, 
Massachusetts.  New  Hampshire  Hydro 
is  incorporated  under  the  laws  of  the 
Sate  of  New  Hampshire,  with  its 
principal  place  of  business  at  Concord, 
New  Hampshire.  Both  New  England 
Hydro  and  New  Hampshire  Hydro  were 
formed  as  wholly-owned  subsidiaries  of 
New  England  Electric  System  to 
undertake  the  responsibility  for  the 
development  of  the  Massachusetts  and 
New  Hampshire  portions  of  the  Phase  II 
facilities  of  the  Quebec-New  England 
HVDC  Interconnection.  Development  of 
Phase  II  facilities  is  necessary  to  (i)  meet 
New  England’s  growing  demand  for 
electric  power,  (ii)  provide  the  facilities 
for  interconnected  operations  between 
Hydro-Quebec  and  NEPOOL,  and  (iii) 
allow  economic  energy  interchanges 
between  NEPOOL  and  Hydro-Quebec. 

Comment  date:  October  25, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Central  Vermont  Public  Service 
[Docket  No.  ER88-629-000] 

October  11, 1988. 

Take  notice  that  on  September  30, 
1988,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont  or 
Company]  tendered  for  filing  a  tariff  for 
the  supply  of  system  power.  The 
proposed  tariff  provides  for  service  to 
four  customers  who  are  receiving 
service  under  contracts  which  terminate 
on  October  31, 1988.  The  affected 
customers  and  the  rate  schedule 
designations  of  the  existing  contracts 
are: 


Customer 

Rate 

schedule 

No. 

Lyndonville  Electric  Department . 

92 

Village  of  Johnson  Water  and  Light  De- 

106 

Village  of  Hyde  Park  Water  and  Light 
Departmerit . 

111 

Village  of  Ludlow  Electric  Light  Depart- 

96 

The  tariff  will  be  effective  from 
November  1, 1988  through  October  31, 
1993,  and  may  be  extended  by  either 
party  for  one  fifteen  year  period,  in 
which  case  the  termination  date  would 
be  October  31,  2008.  The  Company  has 
also  filed  a  notice  of  termination  of 
system  power  service  to  the  Vermont 
Electric  Generation  and  Transmission 
Cooperative,  Inc.  whose  contract 
expires  on  October  31, 1988. 

The  Company  states  that  under  the 
tariff  the  annual  capacity  charge  will  be 
based  on  current  costs  instead  of  on 
costs  recorded  in  prior  years  as  is  the 
case  under  the  existing  contracts.  In 
addition,  customers  have  speciHed  the 
amount  of  power  to  be  taken  in  the  first 
Hve  years  the  contract  is  in  effect  and,  if 
the  contract  is  extended,  may  increase 
or  decrease  the  amount  of  power  taken 
thereafter,  subject  to  limitations  states 
in  the  tariff.  The  Company  also  states 
that  recovery  of  its  loss  on  the  sale  of  its 
share  of  Seabrook  I  will  be  deferred 
during  the  first  five  years  and  two 
months  the  contract  is  in  effect  and  will 
be  recovered  through  levelized 
payments  over  the  last  fourteen  years 
and  ten  months  with  payments  equal  to 
the  present  value  of  a  ten-year  recovery 
without  rate  base  treatment. 

Central  Vermont  states  that  a  copy  of 
the  filing  has  been  mailed  to  each  of  the 
affected  customers  and  to  the  Vermont 
Public  Service  Board. 

Comment  date:  October  25, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Portland  General  Exchange,  Inc. 
[Docket  No.  ER89-4-000] 

October  11, 1988. 

Take  notice  that  on  October  4, 1988, 
Portland  General  Exchange,  Inc.  (PGX) 
tendered  for  filing  a  new  service 
schedule  for  sales  of  nonfirm  energy. 

PGX  is  the  wholesale  electric  power 
marketing  subsidiary  of  Portland 
General  Corporation.  PGX  was 
organized  this  year  for  the  purpose  of 
acquiring  power  from  various  wholesale 
suppliers.  From  this  inventory  of 
wholesale  power,  PGX  will  market  firm 
system  power  on  a  long-term  basis  to 
various  nonaffiliated  utilities. 

Recently,  PGX  concluded  its  first 
wholesale  power  acquisitions  from 
Boimeville  Power  Administration  (BP A). 
A  portion  of  the  power  acquired  fi*om 
BPA  remains  uncommitted,  and  will  be 
available  from  time  to  time  for  nonfirm 
energy  transactions. 

Service  Schedule  PGX-1  will  be  used 
as  PGX's  tariff  for  nonfirm  energy 
transactions.  The  cost  of  energy  sold  is 
simply  the  amoimt  specified  in  the 
recently  executed  BPA  power  sales 
contracts.  PGX  overhead  costs  over- 
and-above  the  BPA  sale  price  would  be 
recovered  through  a  two  mill/kilowatt 
hour  mark-up,  imposed  whenever 
conditions  allow  in  the  highly 
competitive  nonfirm  energy  market. 
Alternatively,  the  PGX-1  schedule 
provides  for  share-the-savings  pricing. 

PGX  requests  an  effective  date  of 
September  16, 1988,  and  therefore 
requests  a  waiver  of  the  Commission’s 
notice  requirements. 

Copies  of  the  filing  were  served  upon 
the  Oregon  Public  Utility  Commission 
and  utilities  likely  to  purchase  nonfirm 
energy  from  PGX. 

Comment  date:  October  25, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER89-l-000] 

October  11, 1988. 

Take  notice  that  on  October  3, 1988, 
Wisconsin  Power  and  Light  Company 
(WP8eL)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
changes  in  its  FERC  Order  No.  84  Rate 
Schedule  for  third-party  purchase  and 
resale  transactions. 

WP&L’s  FERC  Order  No.  84  Rate 
Schedule,  as  revised  provides  that 
where  WP&L  voluntarily  engages  in 
third-party  purchase  and  resale  of 
electric  power  or  energy,  WP&L,  for 
each  megawatt  of  energy  transmitted  in 
such  transaction  that  is  priced  according 
to  the  purchased  energy  price  from 


third-party  system,  will  charge  the 
receiving  party: 

a.  The  amount  WP&L  pays  the 
supplying  party;  plus 

b.  Up  to  5.40  dollars  per 
megawatthour  for  energy  transmitted  (in 
no  event  shall  the  one  day  total  of  such 
hourly  charges  for  any  single  transaction 
exceed  the  product  of  $86.40  time  the 
highest  average  number  of  megawatts 
resold  in  any  hour  during  the  day);  plus 

c.  Up  to  1.00  dollar  per  megawatthour 
for  difficult  to  quantify  costs;  plus 

d.  The  cost  of  transmission  losses, 
taxes,  and  any  other  expenses  incurred 
by  WP&L  that  would  not  have  been 
incurred  if  the  resale  of  power  by  WP&L 
has  not  occurred. 

WP&L  requests  expedited 
consideration  of  this  filing  and  an 
effective  date  coincident  with  the 
Commission’s  order  accepting  the  rate 
change  for  filing.  Accordingly.  WP&L 
requests  waiver  of  the  Commission’s 
notice  requirements,  to  the  extent 
necessary. 

WP&L  states  that  copies  of  this  filing 
have  been  mailed  to  each  of  the  Parties 
identified  on  the  Service  List. 

Comment  date:  October  25, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE„  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-23904  Filed  10-14-88;  8:45  am] 
BILLINO  CODE  S717-01-M 


[Docket  No.  ES89-1-000] 

Oklahoma  Gas  &  Electric  Co.; 
Application 

October  11, 1988. 

Take  notice  that  on  October,  1988, 
Oklahoma  Gas  and  Electric  Company 
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filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  seeking 
authority,  pursuant  to  Section  204  of  the 
Power  Act,  to  issue  more  than 
$250,000,000  of  short-term  debt  on  or 
before  December  31, 1990,  with  a  final 
maturity  no  later  than  December  31, 

1991. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  4, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  niing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary, 

[FR  Doc.  88-23903  Filed  10-14-88;  8:45  am] 
BIUJNQ  CODE  6717-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3463-1] 

Municipal  Settlement  Discussion 
Group 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  availability. 

summary:  The  Agency  is  developing  a 
Municipal  Settlement  Policy  to  address 
issues  related  to  notifying  and  bringing 
municipalities  that  are  responsible 
parties  into  the  Superfund  settlement 
process.  In  order  to  provide  a  public 
forum  for  interested  parties  to  provide 
input  into  how  municipalities  should  fit 
in  the  settlement  process,  the  Agency 
has  formed  a  Municipal  Settlement 
Discussion  Group.  The  discussion  group 
is  not  designed  to  promote  consensus  on 
the  Municipal  Settlement  Policy,  nor  to 
advise  the  Agency  on  policy  directions. 
The  group  consists  of  24  members 
representing  EPA,  States,  local 
governments,  industry,  business,  and 
environmental  concerns.  The  group's 
second  meeting  was  held  on  August  4, 
1988  in  Washington,  DC.  copies  of  the 
minutes  from  that  meeting  are  available 
upon  request. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Kay  Voytilla  of  the  Environmental 
Protection  Agency,  Office  of  Waste 
Programs  Enforcement  (WH-527), 
Washington,  DC  20460;  telephone  202/ 
475-8367. 

Robert  Mason, 

Acting  Chief,  Guidance  and  Oversight 
Branch,  CERCLA  Enforcement  Division. 

[FR  Doc.  88-23899  FUed  10-14-88;  8-45  am] 
BILUNG  CODE  SSW-SO-M 


[FRL-3463-2] 

Municipal  Discussion  Group 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meeting. 

summary:  The  Municipal  Settlenient 
Discussion  Group  will  meet  in 
Washington,  DC,  on  October  20, 1988. 
The  Environmental  Protection  Agency 
formed  the  group  in  order  to  provide  a 
public  forum  for  interested  parties  to 
provide  input  on  how  municipalities 
should  fit  into  the  Superfund  settlement 
process.  The  group  consists  of  members 
representing  EPA,  States,  local 
governments,  industry  and 
environmental  concerns.  The  Agency  is 
currently  developing  a  Municipal 
Settlement  Policy  to  address  issues 
related  to  notifying  and  bringing 
municipalities  that  are  responsible 
parties  into  the  Superfund  settlement 
process. 

FOR  FUTHER  INFORMATION  CONTACT. 

Mary  Kay  Voytilla  of  the  Environmental 
Protection  Agency,  Office  of  Waste 
Programs  Enforcement  (WH-527), 
Washington,  DC  20460;  telephone  202/ 
475-8367. 

Robert  Mason, 

Acting  Chief,  Guidance  and  Oversight 
Branch,  CERCLA  Enforcement  Division, 

[FR  Doc.  88-23898  Filed  10-14-88;  8:45  am] 
BILLING  CODE  6S60-S0-M 


[FRL-3463-4] 

Proposed  Settlement  of  Administrative 
Order  by  Consent;  Summit  National 
Site,  Ohio 

agency:  U.S.  Environmental  Protection 

Agency  (U.S.  EPA). 

action:  Proposed  Settlement. 

summary:  U.S.  EPA  is  proposing  to 
settle  a  claim  under  Section  107  of 
CERCLA  for  response  costs  incurred 
during  removal  activities  at  the  Summit 
National  Site  in  Deerfield,  Ohio.  The 
Respondents  have  tentatively  agreed  to 
reimburse  U.S.  EPA  in  the  amount  of 
$227,565  for  these  activities.  This  action 


is  being  taken  in  response  to  a  CERCLA 
Section  106(a)  Unilateral  Administrative 
Order  issued  by  U.S.  EPA  to  the 
Respondents  on  March  30, 1987. 

U.S.  EPA  today  is  proposing  to 
approve  this  settlement  offer  because  it 
reimburses  U.S.  EPA  for  incurred  costs 
relating  to  the  Section  106(a)  Unilateral 
Administrativie  Order  which  the  Settling 
Parties  did  not  perform,  and  brings  the 
Settling  Parties  into  compliance  with 
said  o^er.  ; 

date:  Comments  on  this  proposed  - 

settlement  must  be  received  by  ^ 

November  16, 1988. 
addresses:  Copies  of  the  proposed 
settlement  are  available  at  the  following 
addresses  for  review:  (It  is 
recommended  that  you  telephone 
Jennifer  Hall  at  (312)  886-4359,  before 
visiting  the  Region  V  office).  U.S. 
Environmental  Protection  Agency, 

Region  V,  Office  of  Superfund,  Remedial 
and  Enforcement  Response  Branch,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible). 

Jennifer  Hall,  Community  Relations 
Coordinator,  Office  of  Public  Affairs, 
5PA-14,  U.S.  Environmental  Protection 
Agency,  Region  V,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604,  (312)  886- 
4359. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Hall,  Office  of  Public  Affairs,  at 
(312)  886-4359. 

SUPPLEMENTARY  INFORMATION:  The 

Summit  National  site  is  on  the  National 
Priorities  List  and  operated  as  a  liquid 
incinerator  from  1974  to  1978,  before 
being  closed  by  the  Ohio  Environmental 
Protection  Agency  (OEPA).  During  this 
period,  various  industrial  wastes  were 
improperly  disposed  of  at  the  site.  >■ 

Preliminary  investigations  at  the  site  | 
have  revealed,  interalia,  elevated  t 

concentrations  of  organic  hazardous  ? 

substances  in  soil,  surface  water,  \ 

groundwater  and  sediment  samples.  • 

The  Respondents  are  the  generators 
and  transporters  of  the  hazardous 
substances  sent  to  the  site.  The  actions 
which  were  taken  by  U.S.  EPA,  in  lieu  of 
the  Respondents,  mitigated  the 
possibility  of  a  pond  containing  i 

hazardous  substances  from  breaching 
on  to  adjacent  residential  properties  and 
included  removal  of  an  underground  i 

tanker  containing  organic  hazardous 
substances. 

The  following  is  a  list  of 
Settling  Parties  to  the  proposal: 

ARCO  Tool  and  Die  Company 

Akron  Equipment  Company 

Akron  General  Medical  Center  | 
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Akron  Hospital 
Bechtel — McLauglin,  Inc. 

Becton  Dickinson  and  Company 
Browning  Ferris  Industries  of  Ohio,  Inc. 
Calgon  Corp. 

Ceilcote  Company,  Inc 
Deft,  Inc.  of  Ohio 
Detrex  Chemical  Industries,  Inc 
Diamond  Shamrock  Corp. 

E.I.  DuPont  de  Nemours  and  Co. 

Edge  Industries,  Inc 
Erieway  Pollution  Control,  Inc. 

Ferriot  Brothers,  Iiic. 

Firestone  Tire  and  Rubber 
Ford  Motor  Company 
General  Motors  Corp. 

General  Tire  and  Rubber  Co. 

Goodyear  Aerospace  Corp. 

Goodyear  Tire  and  Rubber  Co. 

Gould,  Inc. 

Harshaw  Chemical  Company 
Hooker  Chemical 
Koppers  Company,  Inc. 

Lamb  Electronics 
Mansfield  Graphics,  Inc 
MansHeld  Industries,  Inc. 

McKesson 
Mobil  Oil  Corp. 

Monsanto  Co. 

Morgan  Adhesives  Co. 

Norton  Co. 

Olin  Corp. 

Packaging  Corporation  of  America 
Parker  Hannihn  Corp. 

PPG  Industries 
H.K.  Porter 
Reynolds  Metals 
Smithers  Co. 

St.  Thomas  Hospital 
Morton  Thiokol 
Union  Carbide 
Union  Process 
Universal  Plating,  Inc. 

University  of  Akron 
The  Warner  &  Swasey  Co. 

A  30-day  period,  beginning  on  the 
date  of  publication,  is  open  pursuant  to 
Section  122(i]  of  C^CLA  for  comments 
on  the  proposed  settlement.  Comments 
should  be  sent  to  Jennifer  Hall,  Office  of 
Public  Affairs  (5PA-14),  U.S. 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604. 

Daniel  J.  BickneO, 

U.S.  Environmental  Protection  Agency- 
Remedial  Project  Manager. 

[FR  Doc.  88-23895  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  S560-S0-M 


FEDERAL  MARITIME  COMMISSION 
Agreementfs)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 


Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foimd  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-010099-005. 

Title:  International  Council  of 
Containership  Operators. 

Parties: 

Lykes  Bros.  Steamship  Co.,  Inc. 

Ben  Line  Containers  Ltd. 

A.  P.  Moller  (Maersk  Line) 

Koninklijke  Nedlloyd  Groep  N.V. 
Atlantic  Container  Line  Services,  Ltd. 
Sea-Land  Service,  Inc. 

The  Australian  National  Line 
P  &  O  Containers  Ltd. 

Hapag-Lloyd  AG 
Finmare  Group 

United  Arab  Shipping  Co.  (S.A.G.) 
Transatlantic  Shipping  Co.,  Ltd. 
Hamburg-Sudamerikanische 
Dampfschiffahrts-Gesellschaft 
Eggert  &  Amsinck 

Orient  Overseas  Container  Line,  Ltd. 
Compagnie  Generale  Maritime 
Transportation  Maritime  Mexicans 
American  President  Lines,  Ltd. 

Mitsui  OSK  Lines,  Ltd. 

South  African  Marine  Corp.,  Ltd. 
Wilh.  Wilhelmsen 
Compagnie  Maritime  Beige  S.A. 
Neptune  Orient  Lines  Ltd. 

Evergreen  International  Corp. 

Nippon  Yusen  Kaisha 
Blue  Star  Line  Ltd. 

Crowley  Maritime  Corporation 
Synopsis:  The  proposed  modiHcation 
would  delete  United  States  Lines,  Trans 
Freight  Lines  and  East  Asiatic  Co.,  Ltd. 
A/S  as  parties  to  the  agreement.  It  also 
would  authorize  filing  counsel  to  submit 
similar  modifications  and  provides  that 
a  member  must  give  written  notification 
of  withdrawal  to  the  Chairman. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

Dated:  October  12, 1988. 

[FR  Doc.  88-23902  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

CNB  Bancorp,  Inc.,  et  aL;  Formations 
of;  Acquisitions  by;  and  Margsrs  of 
Bank  Holding  Coi^anies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
section  225.14  of  the  Board’s  Regulation 
Y  (12  CFR  225.14)  to  become  a  bank 
holding  company  or  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  is  available  for 
inrunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  4, 1988. 

A.  Federal  Reserve  Bank  of  New  York 

(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045:  ' 

1.  CNB  Bancorp.  Inc,,  Gloversville, 
New  York:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  City  National  Bank 
and  Trust  Company  of  Gloversville, 
Gloversville,  New  York. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  PNC  Financial  Corp.,  Pittsburgh, 
Pennsylvania;  to  acquire  100  percent  of 
the  voting  shares  of  The  Clayton  Bank  & 
Trust  Company,  Clayton,  Delaware. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  American  Bancshares,  Inc., 
Marietta,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Cobb 
American  Bank  and  Trust  Company, 
Marietta,  Georgia. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
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President),  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Livingston  Southwest  Corporation, 
Chicago,  Illinois;  to  acquire  general 
partnership  interest  of  50  percent 
residual  equity  interest  in  Livingston  & 
Company  Southwest  LP,  Chicago, 
Illinois,  and  96  percent  of  New  Mexico 
Bank  Corporation,  Inc.,  Albuquerque, 
New  Mexico,  and  thereby  indirectly 
acquire  Banquest  National  Bank  of 
Albuquerque,  Albuquerque,  New 
Mexico;  and  First  State  Bancorporation, 
Taos,  New  Mexico,  and  thereby 
indirectly  acquire  First  State  Bank  of 
Taos,  Taos,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  11, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-23842  Filed  10-14-88;  8:45  am) 
BILUMG  CODE 


First  Morrill  Co.;  Acquisition  of 
Companies  Engaged  in  Permissible 
Nonbanking  Activities,  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  88- 
21369)  published  at  page  36490  of  the 
issue  for  Tuesday,  September  20, 1988. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City,  the  entry  for  First  Morrill 
Company,  is  amended  to  read  as 
follows: 

1.  First  Morrill  Company,  Omaha, 
Nebraska;  to  acquire  Morrill  Insurance 
Services,  Inc.,  Morrill,  Nebraska,  and 
Ansley  Insurance  Agency,  formerly 
Gardner/ Varney  Insurance  Agency, 
Ansley,  Nebraska,  and  thereby  engage 
in  offering  insurance  in  towns  with  a 
population  of  less  than  5,000  pursuant  to 
§  225.25(b)(8)(iii)  or  as  a  small  bank 
holding  company  with  total 
consolidated  assets  of  $50  million  or  less 
under  section  (b){8)(vi)  of  the  Board’s 
Regulation  Y.  The  activities  pursuant  to 
§  225.25(b)(8)(iii)  will  be  conducted 
within  a  15-mile  radius  around  Morrill, 
Nebraska,  and  a  10-mile  radius  around 
Ansley,  Nebraska.  The  activities 
pursuant  to  §  225.25(b)(8)(vi)  will  be 
conducted  nationwide. 

Comments  on  this  application  must  be 
received  by  November  4, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  11, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-23839  Filed  10-14-88;  8:45  am) 
BIU.INO  CODE  6210-01-M 


HUBCO,  Inc.,  et  ai.;  Applications  To 
Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  nied  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
recieved  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  28, 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  HUBCO,  Inc.,  Union  City,  New 
Jersey;  to  engage  de  novo  through  its 
subsidiary,  HUB  Financial  Services,  Inc., 
in  making,  acquiring,  selling  and 
servicing  of  real  estate  mortgage  loans 
pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 


1.  Northern  Trust  Corporation, 
Chicago,  Illinois;  to  engage  de  novo 
through  its  subsidiary.  Northern 
Investment  Corporation,  Chicago, 
Illinois,  in  making  and  servicing 
mortgage  loans  pursuant  to 
§  225.25(b)(l)(iii)  of  the  Board’s 
Regulation  Y.  Comments  on  this 
application  must  be  recieved  by 
November  4, 1988. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoeig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  J.R.  Montgomery  Bancorporation, 
Lawton,  Oklahoma;  to  engage  in  the 
origination  of  home  mortgage  loans 
pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y. 

Board  of  Govenors  of  the  Federal  Reserve 
System,  October  11, 1988. 

James  McAfee, 

Associate  Secretary  aftbe  Board. 

(FR  Doc.  88-23844  Filed  10-14-88;  8:45  am) 
BILUNG  CODE  6210-01-M 


Huntington  Baneshares,  Inc., 

Columbus,  OH;  Proposal  To 
Underwrite  and  Deal  in  Certain 
Securities  to  a  Limited  Extent 

Huntington  Baneshares,  Incorporated, 
Columbus,  Ohio  (“Applicant”),  has 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  §  225.23(a).  of  the 
Board’s  Reflation  Y  (12  CFR  225.23(a)), 
for  permission  to  engage  through  The 
Huntington  Company,  Columbus,  Ohio 
(“Company”),  in  the  activities  of 
underwriting  and  dealing  in,  to  a  limited 
degree,  commercial  paper,  municipal 
revenue  bonds  (including  “public 
ownership”  industrial  development 
bonds),  1-4  family  mortgage-related 
securities  and  consumer-receivable- 
related  securites  (“ineligible  securities”). 
These  securities  are  eligible  for 
purchase  by  banks  for  their  own 
account  but  not  eligible  for  banks  to 
underwrite  and  deal  in. 

Company  is  currently  authorized  to 
engage  in  providing  investment  advisory 
services  pursuant  to  12  CFR  225.25(b)(4); 
underwriting  and  dealing  in  U.S. 
government  securities  pursuant  to 
§  225.25(b)(16);  and  purchasing  and 
selling  precious  metals  for  the  account 
of  customers.  Company  has  also 
received  prior  approval  to  provide 
advice  regarding  structuring  of  and 
arranging  of  interest  rate  swaps,  interest 
rate  caps,  and  similar  transactions; 
advice  in  connection  with  merger, 
acquisition/ divestiture,  financing 
transactions  for  nonaffiliated  financial 
and  nonfinancial  insititutions;  and 
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evaluation  and  fairness  opinions  in 
connection  with  merger,  acquisition  and 
similar  transaction  for  nonaffiliated 
Hnancial  and  nonOnancial  institutions. 

Section  4(c)(8]  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  “which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto.”  Applicant  has 
applied  to  underwrite  and  deal  in 
ineligible  securities  in  accordance  with 
all  of  the  limitations  set  forth  in  the 
Board’s  Orders  approving  those 
activities  for  a  number  of  bank  holding 
companies.  See,  e.g.,  Citicorp,  J.P. 
Morgan  &  Co.  Incorporated  and  Bankers 
Trust  New  York  Corporation,  73  Federal 
Reserve  Bulletin  473  (1987). 

The  application  presents  issues  under 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377).  Section  20  of  the  Glass- 
Steagall  Act  prohibits  the  affiliation  of  a 
member  bank,  such  as  The  Huntington 
National  Bank,  with  a  firm  that  is 
“engaged  principally”  in  the 
“underwriting,  public  sale  or 
distribution”  of  securities.  Applicant 
states  that  it  would  not  be  "engaged 
principally”  in  such  achMties  on  the 
basis  of  the  restriction  on  the  amount  of 
the  proposed  activity  relative  to  the 
total  business  conducted  by  the 
underwriting  subsidiary  previously 
approved  by  the  Board. 

Any  request  for  a  hearing  on  this 
application  must  comply  with  §  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Cleveland. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  November  7, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  11, 1988. 

)ames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-23841  Filed  10-14-88;  8:45  am) 
BILUNG  CODE  6210-01-U 


Thomas  J.  Steinmetz;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notiHcants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817()))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 


CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  ofHces  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  1, 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Thomas  J.  Steinmetz,  Carol  J. 
Steinmetz,  and  David  Thomas 
Steinmetz,  all  of  Marshfield,  Wisconin; 
to  acquire  15.4  percent  of  the  voting 
shares  of  Spencer  Bancorporation,  Inc., 
Spencer,  Wisconsin,  and  thereby 
indirectly  acquire  Spencer  State  Bank, 
Spencer,  Wisconsin. 

B.  Fe^ral  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis  Missouri  63166: 

1.  S.R.  Evens,  Jr.,  Greenwood, 
Mississippi;  to  acquire  an  additional 
17.19  percent  of  the  voting  shares  of 
Valley  Capital  Corporation,  Cleveland, 
Mississippi,  and  thereby  indirectly 
acquire  The  valley  Bank,  Cleveland, 
Mississippi. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  A.D.  Dunckllee,  Drayton,  North 
Dakota;  John  W.  Brown,  Drayton,  North 
Dakota;  and  Andell  Fortier,  Drayton, 
North  Dakota;  to  each  acquire  an 
additional  0.13  percent  of  the  voting 
shares  of  Drayton  Bancor,  Inc.,  Drayton, 
North  Dakota,  and  thereby  indirectly 
acquire  Drayton  State  Bank,  Drayton, 
North  Dakota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Peter  Ochs,  Wichita,  Kansas;  to 
acquire  an  additional  21  percent  of  the 
voting  shares  of  Attica  Financial 
Corporation,  Attica,  Kansas,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Attica,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  11, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-23843  Filed  10-14-88;  8:45  am) 
BILUNG  CODE  621(M)1-M 


West-Central  Bancorp,  Inc.,  et  al^ 
Formations  of,  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  speciHcally 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  4, 1988. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 

701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  West-Central  Bancorp,  Inc., 

Spencer,  West  Virginia;  to  acquire  at 
least  51  percent  of  the  voting  shares  of 
Bank  of  Ripley,  Ripley,  West  Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  NBD  Bancorp,  Inc.,  Detroit. 
Michigan;  to  acquire  100  percent  of  the 
voting  shares  of  NBD  New  Castle  Bank, 
Newark,  Delaware,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  First  Central  Union  Corporation, 
Granger,  Texas:  to  acquire  100  percent 
of  the  voting  shares  of  First  State  Bank, 
Temple.  Texas, 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  11, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-23840  Hied  10-14-88;  8:45  amj 
BILUNG  CODE  S21O-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Notice  of  Meetings;  Neuroscience  and 
Behavior  Subcommittee;  Alcohol 
Biomedical  Research  Review 
Committee,  NIAAA  et  al. 

summary:  This  notice  sets  forth  the 
schedules  and  proposed  agendas  of  the 
forthcoming  meetings  of  the  agency’s 
initial  review  committees  in  the  month 
of  November  1988.  These  committees 
will  be  performing  initial  review  of 
applications  for  Federal  assistance. 
Therefore,  portions  of  the  meetings  will 
be  closed  to  the  public  as  determined  by 
the  Administration,  ADAMHA,  in 
accordance  with  5  U.S.C.  552(b)(6)  and  5 
U.S.C.  app.  210(d).  Notice  of  these 
meetings  is  required  under  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 

Committee  Name:  Neuroscience  and 
Behavior  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review 
Committee,  NIAAA. 

Date  and  Time:  November  2-4:  2:00 
p.m. 

Place:  Bahia  Resort  Hotel,  998  West 
Mission  Bay  Drive,  San  Diego, 

California  92109. 

Status  of  Meeting: 

Open — November  2:  2:00-4:00  p.m. 

Closed — Otherwise. 

Contact:  Samir  Zakhari,  Parklawn 
Building,  Room  16C-26,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-6106. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Coimcil  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name:  Services 
Subcommittee  of  the  Epidemiologic  and 
Services  Research  Review  Committee, 
NIMH. 

Date  and  Time:  November  2--4: 9:00 
a.m. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Status  of  Meeting: 

Open — November  2: 9:00-10:00  a.m. 

Closed — Otherwise. 

Contact'  Gloria  Yockelson,  Parklawn 
Building,  Room  9C-14,  5600  Fisher  Lane, 
Rockville.  MD  20857,  (301)  443-1367, 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 


research  and  research  training  activities 
as  they  relate  to  mental  health 
epidemiology,  mental  health  service 
systems  research,  and  evaluation  of 
clinical  mental  health  services,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Biological  and 
Neurosciences  Subcommittee  of  the 
Mental  Health  Small  Grant  Review 
Committee,  NIMH. 

Date  and  Time:  November  28-29:  8:30 
a.m. 

Place:  The  Omni  Shoreham  Hotel. 

2500  Calvert  Street,  NW.,  Washington, 
DC  20008. 

Status  of  Meeting: 

Open — November  28:  8:30-9:30  a.m. 
Closed — Otherwise. 

Contact:  Monica  Woodfork,  Parklawn 
Building,  Room  9C-05,  5600  Fisher  Lane, 
Rockville.  MD  20857,  (301)  443-4843. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  research  in  all  disciplines  pertaining 
to  alcohol,  drug  abuse,  and  mental 
health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry,  and  the 
behavioral  and  biological  sciences. 

Committee  Name:  Clinical  and 
Behavioral  Sciences  Subcommittee  of 
the  Mental  Health  Small  Grant  Review 
Committee,  NIMH. 

Date  and  Time:  November  28-29: 9:00 
a.m. 

Place:  The  Omni  Shoreham  Hotel, 

2500  Calvert  Street,  NW.,  Washington. 
DC  20008. 

Status  of  Meeting: 

Open — November  28: 9:00-10:00  a.m. 
Closed — Otherwise. 

Contact:  Kimberly  Crown,  Parklawn 
Building,  Room  9C-05,  5600  Fisher  Lane, 
Rockville,  MD  20857,  (301)  443-4843. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  research  in  all  disciplines  pertaining 
to  alcohol,  drug  abuse,  and  mental 
health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry,  and  the 
behavioral  and  biological  sciences. 

Substantive  information,  summaries 
of  the  meetings,  and  rosters  of 
committee  members  may  be  obtained  as 
follow:  Ms.  Diana  Widner,  NIAAA 
Committee  Management  Officer,  Room 
16C-20,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-4375;  Ms.  Joanna  Kieffer,  NIMH 
Committee  Management  Officer,  Room 
9-105,  Parklawn  Building,  5600  Fisher 
Lane,  Rockville,  MD  20857,  (301)  443- 
4333. 


Date:  October  7, 1988. 

Peggy  W.  Cockrill, 

Committee  Management  Officer,  Alcohol, 

Drug  Abuse,  and  Mental  Health 
Administration. 

(FR  Doc.  88-23847  Filed  10-14-88:  8:45  am) 
BIUJNQ  CODE  4160-20-M 

Health  Care  Financing  Administration 
[BERC-600-N] 

Medicare  Program;  Hospice  Cap 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  an 
updated  payment  cap  for  hospice  care 
under  the  Medicare  program.  The 
revised  cap  amount  applies  to  payments 
made  to  a  hospice  during  the  period 
November  1, 1987  through  October  31, 
1988. 

EFFECTIVE  DATE:  The  payment  cap  is 
effective  for  the  period  November  1, 

1987  through  October  31, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randal  Ricktor,  (301)  966-4586. 
SUPPLEMENTARY  INFORMATION:  Section 
1812(a)(4)  of  the  Social  Security  Act  (the 
Act)  provides  the  conditions  for 
Medicare  coverage  for  hospice  care  for 
terminally  ill  beneficiaries.  Under  the 
authority  of  section  1814(i)  of  the  Act, 
hospices  are  paid  on  the  basis  of  one  of 
four  prospectively  determined  rates  for 
each  day  in  which  a  qualihed  Medicare 
beneficiary  is  under  the  care  of  the 
hospice.  The  four  categories  of  payment 
rates  are  routine  home  care,  continuous 
home  care,  inpatient  respite  care,  and 
general  inpatient  care,  as  described  in 
the  regulations  at  42  CFR  418.302. 

Section  1814(i)(2)  of  the  Act  specifies 
that  Medicare  payment  to  a  hospice  for 
care  furnished  over  the  period  of  a  yerar 
is  limited  by  a  payment  cap.  Each 
individual  hospice’s  cap  amount  is 
calculated  by  multiplying  the  yearly  cap 
by  the  number  of  Medicare  beneficiaries 
who  elected  to  receive  and  did  receive 
hospice  care  from  the  hospice  during  the 
cap  period  (November  1  through 
October  31). 

Section  1814(i)(2)(B)  of  the  Act  and 
§  418.309(a)  of  the  regulations  set  the 
initial  hospice  cap  amount  for  the  period 
November  1, 1983  to  October  31, 1984  at 
$6,500  and  specify  the  manner  in  which 
the  cap  amount  is  adjusted  for 
accounting  years  that  end  after  October 
1, 1984.  The  initial  cap  amount  of  $6,500 
is  adjusted  for  inflation  or  deflation  for 
cap  years  that  end  after  October  1, 1984 
by  using  the  percentage  change  in  the 
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medical  care  expenditure  category  of 
the  Consumer  Price  Index  (CPI)  for 
urban  consumers,  which  is  published  by 
the  Bureau  of  Labor  Statistics  (BLS). 

This  adjustment  is  made  using  the 
change  in  the  CPI  from  March  1984  to 
the  fifth  month  of  the  cap  year.  The 
hospice  cap  amount  for  the  period 
November  1, 1986  through  October  31, 
1987  weas  $7,898,  which  reflected  the 
original  hospice  cap  amount  of  $6,500 
increased  for  inflation  from  March  1984 
to  the  fifth  month  of  the  cap  year  (March 
1987). 

For  purposes  of  the  cap  year  that  runs 
from  November  1, 1987  through  October 
31, 1988,  an  index  is  needed  to  measure 
inflation  (or  deflation)  from  March  1984 
to  March  1988  (the  fifth  month  of  the  cap 
year).  Since  this  calculation  is  not  made 
until  after  the  month  of  March  in  each 
cap  year,  we  cannot,  as  a  practical 
matter,  publish  the  hospice  cap  amount 
before  the  beginning  of  the  period  to 
which  the  cap  applies. 

Previously,  the  CPI,  including  the 
medical  care  expenditure  category,  was 
published  using  a  base  period  of  1987 
(1967=100).  In  order  to  calculate  the 
revised  hospice  cap  amount  for  previous 
cap  years,  we  divided  the  price  level  in 
the  medical  care  expenditure  category 
of  the  CPI  for  March  of  the  cap  year  by 
the  March  1984  price  level  and  then 
multiplied  that  result  by  the  initial  cap 
amount.  For  example,  to  calculate  the 
cap  amount  for  the  period  November  1, 
1986  through  October  31, 1987,  we 
divided  the  March  1987  price  level  of 
455.0  by  the  March  1984  price  level  of 
374.5  to  yield  an  index  of  1.2150 
(rounded).  We  then  multiplied  the  initial 
cap  amount  of  $6,500  by  1.2150  to  yield  a 
revised  cap  amount  of  $7,898.  (See  52  FR 
28868,  August  4, 1987.) 

BLS  recently  revised  the  levels  of 
most  consumer  price  indices  to  restate 
these  indices  using  a  base  period  of  1982 
through  1984  (1982-1984=100).  As  a 
result  of  this  change,  the  numerical 
value  for  the  March  1984  price  level  is 
lower  than  that  used  in  last  year’s 
hospice  cap  notice.  However,  the  change 
in  the  base  year  has  no  net  effect  on  the 
calculation  of  increases  in  the  hospice 
cap. 

We  will  calculate  the  increase  to  the 
hospice  cap  amount  for  the  period  of 
November  1, 1987  through  October  31, 
1988  by  dividing  the  price  level  in  the 
restated  medical  care  expenditure 
category  of  ther  CPI  for  March  1988  by 
the  level  in  the  restated  medical  care 
expenditure  category  of  the  CPI  for 
March  1984  and  then  multiply  that  result 
by  the  initial  cap  amount. 

BLS  recently  released  figures  that 
indicate  a  March  1988  price  level  in  the 
medical  care  expenditure  category  of 


the  CPI  of  136.3.  This  figme  divided  by 
the  March  1984  price  level  of  105.4  yields 
an  index  of  1.2932  (rounded).  The  new 
hospice  cap  is  the  product  of  $6,500  and 
1.2932,  that  is,  $8,406.  This  cap  amount 
applies  to  hospices  for  care  furnished 
from  November  1, 1987  through  October 
31, 1988. 

This  notice  merely  announces 
amounts  required  by  legislation  and  by 
§  418.309.  Although  this  notice 
incorporates  the  restated  base  period  of 
the  medical  care  expenditure  category 
of  the  CPI,  it  contains  no  change  in  the 
methodology  used  to  formulate  the 
hospice  cap  in  effect  for  the  period 
November  1, 1987  through  October  31, 
1988.  Like  prior  hospice  cap  notices,  this 
notice  is  not  a  proposed  rule  or  a  final 
rule  issued  after  a  proposal,  and  does 
not  alter  any  regulation  or  policy. 
Therefore,  no  analyses  are  required 
under  Executive  Order  12291,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612),  or  section  1102(b)  of  the 
Social  Security  Act. 

(Sec.  1814(i)  of  the  Social  Security  Act  (42 
U.S.C.  1395f(i))  and  42  CFR  418.309].) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare — Hospice 
Insurance). 

Dated;  August  4, 1988. 

William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  88-23859  Filed  10-14-88;  8;45  am] 
BILUNG  CODE  4120-<>1-M 


Statement  of  Organization,  Functions, 
and  Deiegationss  of  Authority 

Part  F,  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  [HCFA]  Federal 
Register,  Vol.  49,  No.  164,  pg.  33342, 
dated  Wednesday,  August  22, 1984, 
Federal  Register,  Vol.  50,  No.  44,  pg. 
9131,  dated  Wednesday,  March  6, 1985, 
Federal  Register,  Vol.  53,  No.  45,  dated 
Tuesday,  March  8, 1988)  is  amended  to 
reflect  title  changes  to  the  Office  of  the 
Associate  Administrator  for 
Management  and  Support  Services 
(AAMSS)  and  a  subordinate  office 
within  AAMSS  in  order  to  more 
accurately  reflect  the  responsibilities 
and  functions  of  the  components. 
Specifically,  the  AAMSS  will  be  retitled 
as  the  Associate  Administrator  for 
Management  and  the  Office  of 
Management  and  Budget  will  be  retitled 
as  the  Office  of  Budget  and 
Administration.  The  functional 
statements  and  administrative  codes 
will  remain  the  same. 


The  specific  changes  to  Part  F.  are 
described  below: 

•  Section  FH.20.  Office  of  the 
Associate  Administrator  for 
Management  and  Support  Services  (FH) 
is  deleted  and  replaced  with  the 
following: 

20.  Office  of  the  Associate 
Administrator  for  Management  (FH). 

The  Associate  Administrator  for 
Management  (AAM)  is  responsible  for 
the  direction  and  implementation  of 
HCFA  policies,  rules  and  procedures  in 
the  areas  of  financial,  personnel  and 
contracts  management,  project  grant 
administration,  management  evaluation 
and  analysis  and  administrative 
services;  the  nationwide  operation  of  a 
centralized  Automated  Data  Processing 
(ADP)  and  telecommunications  facility; 
establishing  and  maintaining 
computerized  records  supporting  HCFA 
programs;  administering  and  actuarial 
program  which  includes  the  analysis  of 
health  care  finaicing  issues;  developing 
and  coordinating  information  and 
statistical  plans  and  policies; 
maintaining  a  statistical  data  system 
which  will  provide  program 
accountability  data  to  the 
Administrator.  HCFA,  the  Congress  and 
the  public;  and  equal  employment 
opportunity  and  civil  rights  programs. 

•  Section  FH.20.  Office  of 
Management  and  Budget  (FHA)  is 
deleted  and  replaced  with  the  following: 

A.  Office  of  Budget  and 
Administration  (FHA). 

Provides  HCFA-wide  policy  direction, 
coordination  and  control  in  the  areas  of 
budget,  financial  and  accounting 
operations,  personnel,  management 
evaluation  and  analysis,  administrative 
services,  project  grants,  contracting  and 
procurement  and  workplanning. 
Develops  and  promulgates  HCFA  policy 
in  these  areas  and  executes  these 
policies  throughout  HCFA.  Designs, 
implements,  maintains  and  provides 
ADP  support  to  HCFA  with  respect  to 
personnel  management  systems, 
financial  management  systems,  and 
administrative  systems  which  support 
the  Office  of  Budget  and  Administration 
functions.  Provides  clerical  and  manual 
support  in  processing  a  variety  of  bill, 
query,  enrollment  and  premium  billing 
transactions.  Provides  analytical 
support  in  the  development  of 
procedural  instructions  for  the  clerical 
support  staff.  Directs  a  correspondence 
and  control  staff  with  respect  to 
inquiries  related  to  health  insurance 
utilization  records.  Serves  as  the  Chief 
Administrative  Officer  for  the  Agency. 
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Date:  October  5, 1988. 

Otis  R.  Bowen, 

Secretary. 

[FR  Doc.  88-23905  Filed  10-14-88;  8:45  am] 
BILUNO  CODE  4120-«1-M 


National  Institutes  of  Health 

Division  of  Research  Resources; 
National  Advisory  Research 
Resources  Council;  Change  in  Time  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
Research  Resources  Council  (NARRC), 
on  October  31, 1988,  which  was 
published  in  the  Federal  Register, 
September  19,  (53  FR  36377). 

This  Council  was  to  have  convened  at 
10  a.m.  on  October  31,  in  completely 
closed  session  for  the  review  of  grant 
applications.  The  meeting  now  will 
convene  in  closed  session  from  9:30  a.m. 
to  11:00  a.m.  in  Conference  Room  10, 
Building  3lC,  National  Institutes  of 
Health.  The  meeting  now  will  be  open  to 
the  public  from  11:00  a.m.  to 
adjournment. 

Dated:  October  5, 1988. 

Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  88-23837  Filed  10-14-88:  8:45  am] 
BIUJNG  CODE  4140-0t-M 


National  Cancer  Institute;  President’s 
Cancer  Panel;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
President’s  Cancer  Panel,  National 
Cancer  Institute,  November  7, 1988,  at 
The  National  Institutes  of  Health, 
Building  31,  Conference  Room  llA-10, 
Bethesda,  MD  20892. 

This  meeting  will  be  open  to  the 
public  on  November  7  from  8:30  a.m.  to 
12:00  noon.  Attendance  will  be  limited 
to  space  available.  Agenda  items  will 
include  reports  by  the  Chairman, 
President’s  Cancer  Panel,  and  members 
of  the  Executive  Committee,  National 
Cancer  Institute. 

Dr.  Elliott  Stonehill,  Executive 
Secretary,  President’s  Cancer  Panel, 
National  Cancer  Institute,  Building  31, 
Room  11A9,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-1148)  will  provide  a  roster  of  the 
Panel  members,  and  substantive 
program  information  upon  request. 

Dated:  October  5, 1988. 

Betty  ).  Beveridge 

Committee  Management  Officer.  NIH 
[FR  Doc.  88-23836  Filed  10-14-66:  8:45  am] 
BIUJNG  CODE  414(MI1-M 


National  institute  of  Child  Health  and 
Human  Development;  Changes  In 
Times  and  Place  of  Meetings 

The  November  1988  meetings  of  the 
review  committee  of  the  National 
Institute  of  Child  Health  are  to  be 
amended  as  follows: 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Population  Research 
Committee,  National  Institute  of  Child 
Health  and  Human  Development, 
November  3-4, 1988,  Executive  Plaza 
North,  6130  Executive  Blvd.,  Bethesda, 
Maryland,  which  was  published  in  the 
Federal  Register  on  September  19, 1988 
(53  FR  36375-36376).  This  committee 
was  to  have  met  in  the  Executive  Plaza 
North  Building,  but  has  been  changed  to 
the  Congressional  Park  Days  Inn,  1775 
Rockville  Pike,  Rockville,  Maryland.  The 
meeting  will  be  open  to  the  public  on 
November  3,  from  9:00  a.m.  to  10:00  a.m. 
The  meeting  will  be  closed  on 
November  3  from  10:00  a.m.  to  5:00  p.m. 
and  on  November  4  from  9:00  a.m.  to 
adjournment. 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Mental  Retardation 
Research  Committee,  National  Institute 
of  Child  Health  and  Human 
Development,  November  3, 1988, 

Holiday  Inn  Bethesda,  8120  Wisconsin 
Avenue,  Bethesda,  Maryland,  which 
was  published  in  the  Federal  Register  on 
September  19, 1988  (53  FR  36375-6).  This 
committee  was  to  have  met  in  the 
Holiday  Inn  Bethesda,  but  has  been 
changed  to  the  Executive  Plaza  North 
Building,  6130  Executive  Blvd.,  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  on  November  3  from,  9:00  a.m. 
to  10:00  a.m.  The  meeting  will  be  closed 
on  November  3  from  10:00  a.m.  to 
adjournment. 

Notice  is  hereby  given  to  the 
cancellation  of  the  meeting  of  the 
Maternal  and  Child  Health  Research 
Committee,  National  Institute  of  Child 
Health  and  Human  Development, 
November  9, 1988,  Building  31, 
Conference  Room  8,  National  Institutes 
of  Health,  Bethesda,  Maryland,  which 
was  published  in  the  Federal  Register  on 
September  19. 1988,  (53  FR  36375-6). 

The  meeting  was  cancelled  due  to  a 
light  work  load. 

Dated:  Octobers,  1988. 

Betty  f.  Beveridge, 

Committee  Management  Officer,  NIH 
[FR  Doc.  88-23835  Filed  10-14-88;  8:45  am] 
BIUJNG  CODE  4140-01-M 


Public  Health  Service 

National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  Rotenone 

The  HHS’  National  Toxicology 
Program  today  announces  the 
availability  of  the  Technical  Report 
describing  the  toxicology  and 
carcinogenesis  studies  of  rotenone,  a 
pesticide. 

Two-year  toxicology  and 
carcinogenesis  studies  were  conducted 
by  administering  diets  containing  0,  38, 
or  75  ppm  rotenone  to  groups  of  50  F344/ 
N  rats  of  each  sex  for  103  weeks.  Groups 
of  50  B6C3Fi  mice  of  each  sex  were 
administered  diets  containing  0,  600,  or 
1,200  ppm  rotenone  on  the  same 
schedule. 

Under  the  conditions  of  these  2-year 
feed  studies,  there  was  equivocal 
evidence  of  carcinogenic  activity  *  of 
rotenone  for  male  F344/N  rats,  as 
indicated  by  an  increased  incidence  of 
uncommonly  occurring  adenomas  of  the 
parathyroid  glands.  There  was  no 
evidence  of  carcinogenic  activity  in 
female  F344/N  fed  diets  containing  38  or 
75  ppm  rotenone.  There  was  no 
evidence  of  carcinogenic  activity  for 
male  or  female  B6C3Fi  mice  fed  diets 
containing  600  or  1,200  ppm  rotenone  for 
2  years.  The  decreased  incidence  of  liver 
neoplasms  in  male  mice  may  have  been 
related  to  the  administration  of 
rotenone. 

The  study  scientist  for  this  bioassay  is 
Dr.  Kamal  M.  Abdo.  Questions  or 
comments  about  the  contents  of  this 
Technical  Report  should  be  directed  to 
Dr.  Abdo  at  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709  or  telephone 
(919)  541-7819;  FTS:  629-7819. 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  Rotenone  in 
F344/N  Rats  and  B6C3Fi  Mice  (Feed 
(Studies)  (TR  320)  are  available  without 
charge  from  the  NTP  Public  Information 
Office.  MD  E2-04,  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709. 
Telephone:  (919)  541-3991;  FTS:  629- 
3991. 


•  The  NTP  uses  five  categori  «  of  evidence  of 
carcinogenic  activity  to  summ.-  rise  the  strength  ot 
the  evidence  of  carcinogenicity  observed  in  each 
animal  study:  two  categories  for  positive  results 
(“clear  evidence”  and  “some  evidence"),  one 
category  for  uncertain  findings  ("equivocal 
evidence"):  one  category  for  no  observable  effects 
(“no  evidence”):  and  one  category  for  experiments 
that  cannot  be  evaluated  because  of  major  flaws 
("inadequate  study"). 
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Dated:  October  7, 1988. 

David  P.  Rail, 

Director. 

[FR  Doc.  88-23838  Filed  10-14-88;  8:45  am] 
BHXINQ  CODE  4140-01-M 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS) 

Advisory  Board  Scientific  Committee; 
Notice  and  Agenda  of  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Conunittee  Act,  Pub.  L  92-^463, 
5  U.S.C.,  Appendix  I,  and  the  Office  of 
Management  and  Budget  Circular  A-63, 
Revised. 

Subcommittees  of  the  OCS  Advisory 
Board  Scientific  Committee  will  meet  at 
the  Bay  Harbor  Inn,  7700  Courtney 
Campbell  Causeway,  Tampa,  Florida 
33607  (telephone  813-889-8900),  from 
8:00  a.m.  to  5:00  p.m.  on  November  16, 
1988,  and  from  8:00  a.m.  to  5K)0  p.m.  on 
November  17, 1988. 

The  agenda  for  the  meetings  will 
include  the  following  subjects: 

•  Discussion  of  Proposed  Fiscal  Year 
1990  studies; 

•  Update  on  Status  of  Fiscal  Year 
1989  Program; 

•  Update  on  Status  of  Fiscal  Year 
1988  Program;  and 

•  Update  on  Status  of  Long  Range 
Study  Plan. 

The  meetings  are  open  to  the  public. 
Approximately  30  visitors  can  be 
accommodated  on  a  first-come-flrst- 
served  basis.  All  inquiries  concerning 
these  meetings  should  be  addressed  to: 
Dr.  Don  Aurand,  Chief.  Branch  of 
Environmental  Studies,  Offshore 
Environmental  Assessment  Division, 
Minerals  Management  Service,  U.S. 
Department  of  the  Interior,  12203 
Sunrise  Valley  Drive,  Reston,  Virginia 
22091;  telephone  (703)  648-7866. 

Date:  October  7, 1988. 

Carolita  Kailaur, 

Acting  Associate  Director  for  Offshore 
Minerals  Management. 

[FR  Doc.  88-23886  Filed  10-14-88;  8:45  am] 
BILLING  CODE  4310-MR-M 

National  Park  Service 

Big  Cypress  Nationai  Preserve, 
Fiorida;  Notice  of  Avaiiabiiity  of  a  Plan 
of  Operations  for  the  Purpose  of 
Expioratory  Oil  Drilling  Operations 

summary:  Notice  is  hereby  given 
pursuant  to  §  9.52(b)  of  Title  36.  Part  9, 
Subpart  B  of  the  Code  of  Federal 


Regulations  of  the  availability  for 
review  and  comment  of  a  Plan  of 
Operations  submitted  by  Huseman  Oil 
and  Royalty,  Inc.  of  Natchez  Mississippi 
for  the  purpose  of  exploratory  oil  drilling 
in  the  ^st  Bear  Island  area  of  Big 
Cypress  National  Preserve. 

DATE:  Comments  received  by  November 
16, 1988,  will  be  entered  into  the  ofticial 
records. 

ADDRESSES:  Copies  of  the  Plan  of 
Operations  are  available  for  review  at: 

Big  cypress  National  Preserve  S.R.  Box 
110,  Satinwood  Drive,  Ochopee, 
Florida  33943  Telephone:  (813)  695- 
2000. 

Office  of  Science  and  Natural 
Resources,  Southeast  Regional  Office 
National  Park  Service,  75  Spring 
Street,  SW.,  Atlanta,  Georgia  30303 
Telephone:  (404)  331-4916. 
Miami-Dade  Public  Library,  101  West 
Flagler  Miami,  Florida  33130. 

Collier  County  Public  Library,  650 
Central  Avenue,  Naples,  Florida 
33940. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  Fagergren,  Superintendent,  Big 
Cypress  National  Preserve,  Telephone: 
(813)  695-2000. 

Date:  October  7, 1988. 

C.W.  Ogle. 

Acting  Regional  Director  Southeast  Region. 
[FR  Doc.  88-23878  Filed  10-14-88;  8:45  am] 
BHXINQ  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  31327] 

The  Southern  Indiana  &  Ohio  River 
Railway  CO.— Acquisition  and 
Operation  Exemption  Rail  Line  in 
Dubois  County,  IN 

The  Southern  Indiana  &  Ohio  River 
Railway  Company  (SIORRC),  has  filed  a 
notice  of  exemption  to  acquire  and 
operate  a  4.0-mile  line  of  railroad 
between  milepost  67.3  near  Cuzco,  IN 
and  milepost  63.3  near  Dubois,  IN, 
serving  Crystal  Station,  IN,  now  owned 
as  a  private  spur  track  by  the  Indiana 
Railway  Museum,  a  noncarrier.  This 
transaction  will  be  consummated  upon 
the  effective  date  of  this  notice. 

SIORRC  must  preserve  intact  all  sites 
and  structures  more  than  50  years  old 
until  compliance  with  the  requirements 
of  section  106  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470,  is 
achieved.  See  Class  Exemption — Acq.  & 


Oper.  of  R.  Lines  Under  49  U.S.C.  10901, 

4  I.C.C.2d  305  (1988).* 

Any  comments  must  be  Hied  with  the 
Commission  and  served  on  Carl  M. 
Miller,  P.O.  Box  246,  407  Broadway,  New 
Haven.  IN  46774-0246. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  October  4, 1988. 

By  the  Commission,  )ane  F.  Mackall, 
Director,  Office  of  Proceedings. 

Kathleen  M.  King, 

Acting  Secretary. 

[FR  Doc.  88-23712  Filed  10-14-88;  8:45  am) 
BILUNG  CODE  7035-01-M 

[Docket  No.  AB-6  (Sub-No.  305X)] 

Burlington  Northern  Railroad  Co.; 
Exemption  to  Abandon  Railroad  Line 
in  St  Charles  County,  MO,  and 
Madison  County,  IL 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  3.03-mite  line  of  railroad  between 
milepost  0.00  near  West  Alton,  St. 
Charles  County,  MO,  and  milepost  3.03 
near  Alton,  Madison  County,  iL 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  overhead  traffic  is 
not  moved  over  the  line  or  may  be 
rerouted;  and  (2)  no  formal  complaint 
filed  by  a  user  or  rail  service  on  the  line 
(or  by  a  State  or  local  governmental 
entity  acting  on  behalf  of  such  user) 
regarding  cessation  of  service  over  the 
line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.(^.  10505(d) 
must  be  filed. 

*  SIORRC  has  certified  that  it  has  identified  such 
sites  and  structures  to  the  appropiriate  State 
Historic  Preservation  Office  for  Indiana. 
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Provided  no  formal  expression  of 
intent  to  file  an  offer  of  Hnancial 
assistance  has  been  received,  this 
exemption  will  be  effective  November 
16, 1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  *  and  formal 
expressions  of  intent  to  file  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)®  must  be  filed  by  October 
27, 1988,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  November  7, 
1988  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Peter  M.  Lee, 
Burlington  Northern  Railroad  Company, 
3800  Continental  Plaza,  Forth  Worth,  TX 
76132. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  October  22, 1988. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Carl  Bausch,  Chief,  SEE  at  (202)  275- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  October  4, 1988. 

By  the  Commission,  ]ane  F.  Mackali, 
Director,  Office  of  Proceedings. 

Kathleen  M.  King, 

Acting  Secretary. 

[FR  Doc.  88-23713  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  7035-01-M 

'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  Exemption  of  Out-ofService 
Rail  Lines.  4  l.C.C.Zd  400  (1988). 

•  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist,  4  I.C.C.2d  164  (1987),  and  final  rules 
published  in  the  Federal  Register  on  December  22. 
1987  (52  FR  48440-48446). 


[Docket  No.  AB-290  (S(rt)-No.  11X)] 

NorfoHc  and  Western  Railway  Co.; 
Abandonment  Exemption  of  Railroad 
Line  Between  Buck  Creek  Branch 
Junction,  WV  and  Warfield,  KY 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  1.28-mile  line  of  railroad  between 
milepost  BC-0.25  near  Buck  Creek 
Brandi  Junction,  WV.  and  milepost  BC- 
1.53  at  Warfield,  KY. 

Applicant  has  certified  (1)  that  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  years,  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  the  tiling  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  tiled. 

Provided  no  formal  expression  of 
intent  to  tile  an  offer  of  tinancial 
assistance  has  been  received,  this 
exemption  will  be  effective  November 
16, 1988  (imless  stayed  pending 
reconsideration).  Petitions  to  stay 
regarding  matters  that  do  not  involve 
environmental  issues  ^  and  formal 
expressions  of  intent  to  tile  an  offer  of 
financial  assistance  under  49  CFR 
1152.27(c)(2)  *  must  be  tiled  by  October 
27, 1988,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  tiled  by  November  7, 
1988  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  tiled  with  the 
Commission  should  be  sent  to 

*  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
caimot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Rail  Lines.  4 1.C.C.2d  400  (1988). 

*  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist,  4  I.C.C.2d  164  (1967),  and  final  rules 
published  in  the  Federal  Register  on  Decsmber  22, 
1987  (52  rR  48440-48446). 


applicant's  representative:  F.  Blair 
Wimbush,  Norfolk  Southern 
Corporation,  One  Commercial  Place, 
Norfolk,  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  tiled  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  resulting  from 
this  abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  October  24, 1988. 
Interested  persons  may  obtain  a  c(^y  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Carl  Bausch.  Chief.  SEE  at  (292)  275- 
7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  October  4, 1988. 

By  the  Commission,  Jane  F.  Mackali, 
Director,  Office  of  Proceedings. 

Kathleen  M.  King, 

Acting  Secretary. 

(FR  Doc.  88-23714  Filed  10-14-88;  8:45  am] 
BILLING  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Immigration  Reiated  Unfair 
Empioyment  Practices,  Speciai 
Counsel;  Declaration  of  Intending 
Citizen  Filing  Requirements 

agency:  Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices,  DOJ. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
Immigration  and  Naturalization  Service 
(INS)  form  1-772,  “Declaration  of 
Intending  Citizen",  may  be  tiled  with 
either  the  Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices  (Office  of  Special  Counsel)  or 
the  Immigration  and  Naturalization 
Service  (INS)  and  that  the  INS  has 
appointed  the  Special  Counsel  as  its 
agent  for  this  and  other  1-772  purposes. 
EFFECTIVE  DATE:  This  notice  is  effective 
October  12, 1988  and  will  be  given 
retroactive  effect. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  J.  Siskind,  Special  Counsel, 
Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Empioyment 
Practices,  U.S.  Department  of  Justice, 
P.O.  Box  65490,  Washington,  DC  20035- 
5490;  (800)  255-7688  (toll  free)  or  (202) 
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653-8121  (Voice)  or  (202)  653-5710  (TDD 
number  for  the  hearing  impaired):  or 
Andrew  M.  Strojny,  Senior  Attorney, 
Office  of  Special  Counsel,  (800)  255-7688 
(toll  free)  or  (202)  653-8246  (Voice)  or 
(202)6S»-47Mfn]O). 

SUPPLEMENTARY  INFORMATION:  The 
filing  procedure  for  Immigration  and 
Naturalization  Service  (INS)  form  1-772, 
“Declaration  of  Intending  Citizen"  has 
caused  some  concern  among  those  who 
deal  with  the  Office  of  Special  Counsel. 
This  notice  sets  forth  an  additional  way 
the  1-772  may  be  filed  and  sets  forth  the 
agreement  between  the  INS  and  the 
Special  Counsel  allowing  this  to  be 
done. 

Under  section  102  of  the  Immigration 
Reform  and  Control  Act  of  1986  (IRCA), 
protection  from  citizenship  status 
discrimination  is  afforded  citizens, 
nationals,  and  “intending  citizens.” 
Among  other  requirements,  an  intending 
citizen  is  an  alien  who  “evidences  an 
intention  to  become  a  citizen  of  the 
United  States  through  completing  a 
declaration  of  intention  to  become  a 
citizen."  (8  U.S.C,  1324b(a)(3)(B)).  IRCA 
permits  temporary  residents  under  the 
new  le^jalization  program,  refugees, 
asylees,  and  permanent  residents,  to 
qualify  for  intending  citizen  status. 

When  IRCA  was  passed,  the  only 
dedaration  of  intention  form  suited  to 
that  requirement  was  INS  Form  N-315. 
That  form,  however,  had  faDeii  into 
disuse  and  could  be  executed  only  by 
permanent  residents.  Thus,  a  new  form 
had  to  be  created.  The  INS  created  the 
1-772  to  meet  this  need. 

Originally  the  1-772  could  be  filed 
only  with  the  INS  office  having 
jurisdiction  over  the  filing  alien’s  place 
of  residence.  Subsequently,  the  INS 
instructed  all  its  field  offices  that  the 
form  may  be  filed  in  person  or  by  mail 
with  any  INS  officer  of  any  service 
facility. 

Despite  the  INS’  efforts  to  inform  the 
public  of  the  correct  filing  procedures, 
confusion  has  persisted.  Since  the  only 
purpose  of  the  1-772  is  to  meet  the 
statutory  requirement  for  filing  of  a 
citizenship  status  discrimination  charge 
with  the  Office  of  Special  Counsel, 
many  aliens  have  logically,  but 
incorrectly,  assumed  it  should  be  filed 
with  this  Office.  Because  this  was 
contrary  to  the  filing  instructions,  the 
Office  of  Special  Counsel  was 
compelled  to  return  these  forms  to  the 
aliens  for  filing  with  the  INS,  thus 
delaying  the  processing  of  diarges. 

This  notice  announces  that  1-772 
forms  may  now  be  filed  with  either  the 
INS  or  the  Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices.  1-772  forms  previously  filed 


with  this  Office  will  be  considered  as 
having  been  properly  filed.  The  INS  will 
issue  revised  instructions  to  its 
personnel  concerning  this  change  in 
filing  procedure.  The  instructions  on  the 
form  itself  will  be  modified  once  current 
supplies  are  exhausted.  The  Office  of 
Special  counsel  will  also  be  responsible 
for  maintaining  the  filed  1-772  forms. 

The  INS  has  entered  into  an 
agreement  with  the  Special  Counsel 
naming  the  Special  Counsel  as  its  agent 
for  these  purposes.  This  agreement 
reads: 

Agreement  Between  the  Immigration 
and  Naturalization  Service  and  the 
Office  of  Special  Counsel  For 
Immigration  related  Unfair  Employment 
Practices 

The  Immigration  and  Naturalization 
Service  (INS)  requires  that  aliens  who 
wish  to  file  INS  form  1-772,  “Declaration 
of  Intending  Citizen"  file  it  with  an  INS 
officer.  The  INS  maintains  the  1-772 
files.  The  sole  purpose  of  the  1-772  is  to 
allow  aliens  to  file  citizenship  status 
discrimination  charges  under  section  102 
of  the  Immigration  Reform  and  Control 
Act  of  1986  with  the  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices  (Special  Counsel).  This 
Agreement  between  the  INS  and  the 
Special  Counsel  allows  aliens  to  file  the 
1-772  with  the  Special  Counsel  as  well 
as  with  the  INS,  and  allows  the  Special 
Counsel  to  maintain  the  filed  1-7728. 

This  will  resolve  and  confusion  aliens 
may  have  as  to  where  to  file  an  1-772, 
and  will  prevent  any  loss  of  rights 
arising  from  an  alien  improperly  filing 
an  1-772  with  the  wrong  agency. 

The  INS  hereby  appoints  the  Special 
Counsel  as  its  agent  for  the  purposes  of 
receiving  and  maintaining  INS  forms  I- 
772,  “Declarations  of  Intending  Citizen.” 

The  Immigration  and  Naturalization 
Service. 

Alan  C.  Nelson, 

Commissioner. 

Dated:  October  3, 1988. 

The  Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices. 

Lawrence ).  Siskind, 

Special  Counsel, 

Dated  October,  6, 1988. 

Lawrence ).  Siskind, 

Special  Counsel,  Off  ice  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices. 

[FR  Doc.  88-23884  Filed  10-14-88;  6:45  am] 
BHJJNG  CODE  4410-01-M 


ICIvH  Action  No.  88-2933] 

Pollution  Control;  Lodging  of  Consent 
Decree  Fairchild  Industries,  Inc.,  et  aL 

In  accordance  with  Department 
policy,  28  CFR  50.7,  and  section  122(i)  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  notice  is  hereby  given 
that  on  September  30, 1988,  a  proposed 
consent  decree  in  United  States  v. 
Fairchild  Industries,  Inc.,  et  al..  Civil 
Action  No.  R-88-2933  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Maryland. 

The  proposed  consent  decree  requires 
the  defendants  to  implement  the  interim 
remedial  action  selected  by  the 
Environmental  Protection  Agency  (EPA) 
to  address  the  imminent  and  substantial 
endangerment  to  human  health  and  the 
environment  posed  by  the  release  or 
threat  of  release  of  hazardous 
substances  at  the  Limestone  Road  Site 
in  Allegheny  County,  Maryland,  2.5 
miles  southeast  of  Cumberland, 
Maryland,  and  to  perform  a  Remedial 
Investigation  and  Feasibility  Study  for 
that  site.  The  interim  remedy,  to  be 
conducted  by  the  defendants,  includes 
grading  the  site,  capping  contaminated 
soil  and  fencing  the  area  of 
contamination.  The  parties  to  the 
consent  decree  are  the  United  States, 
Fairchild  Industries,  Inc.,  and 
Cumberland  Cement  and  Supply  Co. 

The  Department  of  justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 

Fairchild  Industries,  DJ  Ref.  90-11-3- 
227. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  District  of 
Maryland,  8th  Floor,  U.S.  Court  House, 
101  W,  Lombard  Street,  Baltimore, 
Maryland  21201  and  at  the  Region  111 
office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 

Copies  of  the  consent  decree  may  also 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
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Department  of  Justice.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $5.80  (10  cents  per  page 
reproduction  cost]  payable  to  the 
Treasurer  of  the  United  States. 

Roger  ).  MarzuUa, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  88-23856  Filed  10-14-88;  8:45  am] 
BILUN6  CODE  441(Mi1-M 

[CivH  Action  No.  TH87-19-C] 

Pollution  Control;  Lodging  of  Consent 
Decree  to  the  Clean  Air  Act;  Vigo 
Blacktoppers,  Inc.,  et  al. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  of  America  v. 
Blacktoppers,  Inc.  and  W.C.  Hargis  and 
Son,  Inc.,  Civil  Action  No.  TH87-19-C, 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Indiana.  The  complaint  filed  by  the 
United  States  in  this  action  alleged  that 
defendants  violated  sections  111  an  114 
of  the  Clean  Air  Act  by  operating  a  hot 
mix  asphalt  facility  located  in 
Montezuma,  Indiana  (the  “Montezuma 
facility”]  without  conducting  requried 
new  source  performance  tests  in 
accordance  with  40  CFR  60.8  and  by 
exceeding  applicable  limitations 
governing  the  allowable  particulate 
content  and  opacity  of  emissions  from 
such  facility. 

The  proposed  consent  decree  would 
prohibit  defendants  bom  operating  the 
Montezuma  facility,  except  for  the 
limited  purpose  of  conducting  emission 
tests  in  accordance  with  an  approved 
test  protocol,  until  the  United  States 
Environmental  Protection  Agency 
certifies  that  the  Montezuma  facility  has 
attained  compliance  with  applicable 
particulate  and  opacity  standards.  If 
defendants  do  not  submit  test  results 
demonstrating  compliance  with 
applicable  emissions  standards  within 
three  years  after  entry  of  the  consent 
decree,  they  would  be  required  to  cease 
operation  of  the  Montezuma  facility 
permanently.  The  proposed  decree  also 
requires  defendants  to  pay  a  civil 
penalty  of  $10,000  for  violations  of 
sections  111  and  114  of  the  Clean  Air 
Act. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30] 
days  from  the  date  of  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
and,  should  refer  to  United  States  of 


America  v.  Vigo  Blacktoppers,  Inc.  and 
W.C.  Hargis  and  Son,  Inc.,  D.J.  Ref.  No. 
90-5-2-1-1036. 

The  proposed  Consent  Decree  may  be 
examined  at  the  ofHce  of  the  United 
States  Attorney,  274  Federal  Building 
and  United  States  Courthouse,  46  East 
Ohio  Street,  Indianapolis,  Indiana  46204 
and  at  the  OfHce  of  Regional  Counsel, 
United  States  Environmental  Protection 
Agency,  Region  V,  111  West  Jackson 
Street,  TTiird  Floor,  Chicago,  Illinois 
60604.  Copies  of  the  proposed  consent 
decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Divison  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.20  (ten  cents  per  page 
reproduction  cost]  payable  to  Ae 
Treasurer  of  the  United  States. 

Rogera  MarzuUa, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  86-23855  Filed  10-14-88;  8:45  am] 
BILUNQ  CODE  4410-01-M 


[AAG/A  Order  No.  24-88] 

Privacy  Act  of  1974;  Privacy  Act 
Systems  of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a]  and  Office  of  Management 
and  Budget  (OMB]  Circular  No.  A-130, 
the  Department  has  completed  a  review 
of  its  Wvacy  Act  “systems  of  records” 
(as  defined  by  the  Privacy  Act]  to 
identify  minor  changes  that  will  more 
accurately  describe  these  records.  As  a 
result,  nine  Department  components  are 
republishing  the  systems  of  records 
named  below  in  the  table  of  contents; 
other  components  have  no  changes  to 
report;  and  others  are  postponing 
publication  due  to  pending  changes 
which  they  believe  will  contribute  to 
more  accurate  reporting  in  the  near 
future. 

The  systems  notices  are  reprinted 
below  following  a  table  of  contents,  and 
changes  to  the  systems  of  records  have 
been  italicized  for  public  convenience. 
Included,  for  example,  are  ediforial 
revisions  which  clarify  system 
descriptions.  Also  included  are  changes 
to  system  locations  and  system  manager 
addresses,  retention  and  disposal 
schedules,  and  storage  capabilities. 
Finally,  in  response  to  Pub.  L.  98-497  (44 
U.S.C.  2102],  a  routine  use  is  modified. 


The  routine  use  was  originally  drafted  to 
permit  records  disclosure  to  the 
National  Archives  and  Records 
Administration  (NARA],  General 
Services  Administration  (GSA],  during 
records  management  inspections. 
However,  the  public  law  renamed  NARS 
as  the  “National  Archives  and  Records 
Administration”  (NARA],  and 
established  it  as  a  separate  agency 
which  nonetheless  shares  its  records 
management  inspection  responsibilities 
with  GSA.  The  routine  use  has  been 
modified  to  show  that  NARA  and  GSA 
are  now  separate  agencies  which 
continue  to  share  access  to  records 
during  these  inspections.  Conunents  on 
the  routine  use  may  be  addressed  to  J. 
Michael  Clark,  Assistant  Director, 
Facilities  and  Administrative  Services 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Room  6402,  601  D 
Street  NW.,  Washington,  DC  20530. 
Please  submit  any  comments  by 
November  16, 1988. 

Date:  September  27, 1988. 

Harry  H.  Flickinger, 

Assistant  Attorney  General  for 
Administration. 
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System 

JUSTlCE/CRT-004.  Registry  of  Names  of 
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JUSTICE/CRT-009,  Civil  Rights  Division 
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JUSTICE/CRT-OIO,  Freedom  of  Information; 
Privacy  Acts  Records 

Executive  Office  for  Immigration  Review 
(EOIR) 

JUSTICE/EOIR-001,  Records  and 
Management  Information  System 
JUSTlCE/EOIR-999.  Appendix  to  Executive 
Office  for  Immigration  Review  System  of 
Records 

Immigration  and  Naturalization  Service  (INS) 

JUSTICE/INS-OOl,  The  Immigration  and 
Naturalization  Service  Index  System 

National  Central  Bureau — Interpol  (Interpol) 
JUSnCE/INTERPOL-OOl,  The  Interpol- 
United  States  National  Central  Bureau 
(INTERPOL-USNCB)  (Department  of 
justice]  INTERPOL — USNCB  Records 
System 

Office  of  Justice  Programs  (OJP) 

JUSTICE /OIP-004,  Grants  Management 
Information  System  (PROFILE) 
JUSTICE/OJP-005,  Financial  Management 
System 

JUSTICE/OJP-008,  Civil  Rights  Investigative 
System 

JUSTICE/OJP-009,  Federal  Advisory 
Committee  Membership  Files 
JUSTICE/OJP-010,  Technical  Assistance 
Resource  Files 

JUSTICE /OJP-Oll,  Registered  Users  File — 
National  Criminal  Justice  Reference 
Service  (NCJRS) 

Office  of  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices  (OSC) 
JUSTICE/OSC-001,  Central  Index  and 
Associated  Records 

JUSTICE/OSC-002,  Files  on  Correspondence 
Relating  to  Immigration  Related  Unfair 
Employment  Practices  from  Persons 
Outside  the  Department  of  Justice 

United  States  Parole  Commission  (PRC) 
JUSTlCE/PRC-004,  Labor  and  Pension  Case, 
Legal  File  and  General  Gorrespondence 
System 

JUSTICE/PRG-005,  Office  Operation  and 
Personnel  System 

JUSTICE/PRC-007,  Workload  Records, 
Decision  Result,  and  Annual  Report  System 

JUSTICE/ATR-002 

SYSTEM  NAME: 

Congressional  and  White  House 
Referral  Correspondence  Log  File. 

SYSTEM  LOCATIONS: 

U.S.  Department  of  Justice;  10th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  former  members  of 
Congress  and  citizens  whose 
correspondence  is  referred  by 
Congressional  or  White  House  staff 
members. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  an  index  record 
to  inquiries  or  referrals  of  citizen 
correspondence  from  members  of  the 
Congress  and  White  House  staff. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Authority  for  the  establishment  and 
maintenance  of  this  system  exist  under 
44  U.S.C.  3101  and  5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

This  system  is  maintained  as  a  record 
of  inquiries  or  referrals  by  members  or 
committees  of  the  Congress  and  by 
White  House  staff.  Routine  use  is  made 
of  this  file  by  Antitrust  Division 
personnel  incident  to  monitoring  the 
response  status  of  or  indentifying  other 
material  related  to  such  inquiries  or 
referrals. 

A  record  maintained  in  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  Antitrust  Division  is  authorized  to 
appear,  when  (1)  the  Antitrust  Division, 
or  any  subdivision  thereof;  or  (2)  any 
employee  of  the  Antitrust  Division  in  his 
or  her  official  capacity;  or  (3)  any 
employee  of  the  Antitrust  Division  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee:  or  (4)  the  United 
States,  or  any  agency  or  subdivision 
thereof;  or  (5)  the  United  States,  where 
the  Antitrust  Division  determines  that 
the  litigation  is  likely  to  affect  it  or  any 
of  its  subdivisions,  is  a  party  to  ligitation 
and  such  records  are  determined  by  the 
Antitrust  Division  to  be  arguably 
relevant  to  the  litigation. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  the  release  of  the 
specific  information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Justice,  not  otherwise 
required  to  be  released  pursuant  to  5 
U.S.C.  552,  may  be  made  available  to  a 
Member  of  Congress  or  staff  acting  upon 
the  Member’s  behalf  when  the  Member 
or  staff  requests  the  information  on 
behalf  of  and  at  the  request  of  the 
individual  who  is  the  subject  of  the 
record. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

Release  of  information  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  to  the  General  Services 
Administration  (GSA):  A  record  from  a 
system  of  records  may  be  disclosed  as  a 
routine  use  to  NARA  and  GSA  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  documents  are  stored  in  loose- 
leaf  hinders  and  file  folders: 
abbreviated  or  summarized  information 
is  stored  in  a  computerized  tracking 
system. 

retrievability: 

Inquiry  and  response  documents  are 
retrieved  by  date  or  through  manual  and 
automated  indexes  which  are  accessed 
by  name,  subject  matter,  control 
number,  etc.  Summary  data  on  inquiries 
received  prior  to  March  7, 1983,  is 
retrieved  from  the  manual  index  cards; 
as  of  March  7, 1983,  summary  data  is 
retrieved  from  magnetic  disks  and  tapes. 
Summary  data  consists  of  such  data 
elements  as  Congressional  Member  or 
constituent  name,  subject  matter,  date  of 
inquiry,  date  assigned,  date  of  response, 
etc. 

safeguards: 

Information  contained  in  the  system  is 
unclassified.  During  working  hours 
access  to  the  system  is  controlled  and 
monitored  by  Antitrust  Division 
personnel  in  the  area  where  the  system 
is  maintained;  during  non-duty  hours  all 
doors  to  such  area  are  locked.  In 
addition,  only  Antitrust  Division 
personnel  who  have  a  need  for  the 
information  contained  in  the  system 
have  the  appropriate  password  for 
access  to  the  system. 

RETENTION  ANO  DISPOSAL: 

Indefinite. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Legislative  Unit;  Antitrust 
Division;  U.S.  Department  of  Justice: 

10th  &  Constitution  Avenue,  NW., 
Washington,  DC  20530. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  Assistant 
Attorney  General:  Antitrust  Division: 
Department  of  Justice;  10th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20530, 
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RECORD  ACCESS  PROCEDURES: 

Requests  for  access  for  a  record  from 
this  system  shall  be  written  and  clearly 
identified  as  “Privacy  Access  Request”. 
The  request  should  include  the  name  of 
the  member  of  Congress  or  White  House 
staff  originating  a  request  or  referral  and 
the  date  thereof.  Requester  should 
indicate  a  return  address. 

CONTESTINO  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATEGORIES: 

Source  of  information  maintained  in 
the  system  are  those  records  (e.g.,  that 
Congressional  or  White  House 
correspondence],  reflecting  inquiries  or 
referrals  of  citizen  correspondence  by 
members  of  Congress  or  White  House 
staff. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

JUSnCE/ATR-005 
SYSTEM  name: 

Antitrust  Information  Management 
System  (AMIS) — ^Time  Reporter. 

SYSTEM  location: 

U.S.  Department  of  Justice,  10th  and 
Constitution  Ave.,  NW.,  Washington, 
D.C.  20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Professional  employees  of  the 
Antitrust  Division  of  the  U.S. 

Department  of  Justice. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  file  contains  the  employees’  name 
and  allocations  of  his/her  work  time. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  file  will  be  established  and 
maintained  pursuant  to  the  following 
authorities:  28  CFR  0.40(f),  28  U.S.C.  522, 
31  U.S.C.  11,  31  U.S.C.  66a,  5  U.S.C.  301, 
and  2  U.S.C.  601. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  file  is  used  by  Antitrust  Division 
personnel  to  keep  track  of  resources  and 
as  a  basis  for  determining  Antitrust 
Division  allocations  of  resources 
(professional  time)  to  particular 
products  and  industries  (e.g.,  oil,  auto, 
chemicals)  and  to  broad  categories  of 


resource  use  such  as  conspiratorial 
conduct,  oligopoly  and  monopoly,  civil 
cases,  criminal  cases,  and  proceedings 
before  regulatory  agencies.  In  addition, 
the  file  will  be  employed  in  the 
preparation  of  reports  for  the  Division’s 
budget  requests  and  to  the  Attorney 
General  and  Congress. 

A  record  maintained  in  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  Antitrust  Division  is  authorized  to 
appear,  when  (1)  the  Antitrust  Division, 
or  any  subdivision  thereof;  or  (2)  any 
employee  of  the  Antitrust  Division  in  his 
or  her  official  capacity;  or  (3)  any 
employee  of  the  Antitrust  Division  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or  (4)  the  United 
States,  or  any  agency  or  subdivision 
thereof;  or  (5)  the  United  States,  where 
the  Antitrust  Division  determines  that 
the  litigation  is  likely  to  affect  it  or  any 
of  its  subdivisions,  is  a  party  to  litigation 
or  has  an  interest  in  litigation  and  such 
records  are  determined  by  the  Antitrust 
Division  to  be  arguably  relevant  to  the 
litigation. 

Release  of  information  to  Members  of 
Congress:  Information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Justice,  not  otherwise 
required  to  be  released  pursuant  to  5 
U.S.C.  552,  may  be  made  available  to  a 
Member  of  Congress  or  staff  acting  upon 
the  Member’s  behalf  when  the  Member 
or  staff  requests  the  information  on 
behalf  of  and  at  the  request  of  the 
individual  who  is  the  subject  of  the 
record. 

Release  of  information  to  the  National 
Archives  and  Records  Administration 
(NAHA)  and  to  the  General  Services 
Administration  (GSA):  A  record  from 
the  system  of  records  may  be  disclosed 
to  NARA  and  GSA  for  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  electronically 
in  the  AMIS  computerized  information 
system. 

retrievabiuty: 

Information  is  retrieved  by  a  variety 
of  key  words,  including  names  of 
individuals. 

safeguards: 

Information  contained  in  the  system  is 
unclassified.  It  is  safeguarded  and 
protected  in  accordance  with 


Department  rules  and  procedures 
governing  the  handling  of  computerized 
information.  Access  to  the  file  is  limited 
to  those  employees  whose  official  duties 
require  such  access. 

RETENTION  AND  DISPOSAL: 

Information  contained  in  the  file  is 
retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Information  Systems  Support 
Group,  Antitrust  Division,  U.S. 
Department  of  Justice  555  4th  Street 
NW.,  Room  11-854,  Washington,  DC 
20001. 

NOTIFICATION  PROCEDURE: 

Same  as  System  Manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification. 

RECORD  SOURCE  CATEGORIES: 

Information  on  time  allocation  is 
provided  by  Antitrust  Division  section 
and  field  office  chiefs. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

JUSTICE/ATR-006 
SYSTEM  NAME: 

Antitrust  Information  Management 
System  (AMIS) — Matter  Report. 

SYSTEM  LOCATION: 

U.S.  Department  of  Justice,  10th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Professional  employees  of  the 
Antitrust  Division  of  the  U.S. 
Department  of  Justice  and  individual 
defendants  and  investigation  targets 
involved  in  past  and  present  Xntitrust 
investigations  and  cases. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  names  of 
Division  employees  and  their  case/ 
investigation  assignments  and  the 
names  of  individual  defendants/ 
investigation  targets  as  they  relate  to  a 
specific  case/investigation.  In  addition, 
information  reflecting  the  current  status 
and  handling  of  Antitrust  cases/ 
investigations  is  included  within  this 
system. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

The  nie  is  established  and  maintained 
pursuant  to  28  CFR  40(f),  28  U.S.C.  522, 
and  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  file  is  used  by  Antitrust  Division 
personnel  as  a  basis  for  determining 
Antitrust  Division  allocation  of 
resources  to  particular  products  and 
industries  (e.g.,  oil,  autos,  chemicals],  to 
broad  categories  of  resource  use  such  as 
civil  cases,  criminal  cases,  regulatory 
agency  cases,  and  Freedom  of 
Information  Act  requests.  It  is  employed 
by  the  section  chiefs,  the  Director  and 
Deputy  Director  of  Operations,  and 
other  Division  personnel  to  ascertain  the 
progress  and  current  status  of  cases  and 
investigations  within  the  Division.  In 
addition,  the  files  will  be  employed  in 
the  preparation  of  reports  for  the 
Division’s  budget  requests  and  to  the 
Attorney  General  and  Congress. 

A  record  maintained  in  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  Antitrust  Division  is  authorized  to 
appear,  when  (1)  the  Antitrust  Division, 
or  any  subdivision  thereof;  or  (2)  any 
employee  of  the  Antitrust  Division  in  his 
or  her  official  capacity;  or  (3)  any 
employee  of  the  Antitrust  Division  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or  (4)  the  United 
States,  or  any  agency  or  subdivision 
thereof;  or  (5)  the  United  States,  where 
the  Antitrust  Division  determines  that 
the  litigation  is  likely  to  affect  it  or  any 
of  its  subdivisions,  is  a  party  to  litigation 
or  has  an  interest  in  litigation  and  such 
records  are  determined  by  the  Antitrust 
Division  to  be  arguably  relevant  to  the 
litigation. 

Release  of  Information  to  the  News 
Media: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  Information  to  Members  of 
Congress: 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice,  not  otherwise  required  to  be 
released  pursuant  to  5  U.S.C.  552,  may 


be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member’s  behalf  when  the  Member  or 
staff  requests  the  informtion  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record. 

Release  of  information  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  to  the  General  Services 
Administration  (GSA): 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routing  use  to 
NARA  and  GSA  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  electronically 
in  the  Information  systems  support 
group’s  AMIS  Computerized  information 
system 

RETRIEV  ability: 

Information  is  retrieved  by  a  variety 
of  key  words. 

SAFEGUARDS: 

Information  contained  in  the  system  is 
uncIassiHed.  It  is  safeguarded  and 
protected  in  accordance  with 
Department  rules  and  procedures 
governing  the  handling  of  computerized 
information.  Access  to  the  file  is  limited 
to  those  persons  whose  official  duties 
require  such  access  and  employees  of 
the  Antitrust  Division. 

RETENTION  AND  DISPOSAL: 

Information  contained  in  the  Hie  is 
retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Information  Systems  Support 
Group;  Antitrust  Division;  U.S. 
Department  of  Justice;  555  4th  Street 
NW.,  Room  11-854,  Washington,  DC 
20001. 

NOTIRCATION  PROCEDURE: 

Address  inquiries  to  the  Assistant 
Attorney  General.  Antitrust  Division, 
U.S.  Department  of  Justice,  10th  and 
Constitution  Avenue,  Washington,  DC 
20530. 

RECORD  SOURCE  CATEGORIES: 

Information  for  the  monthly  reports  is 
provided  by  the  Antitrust  Division 
section  and  filed  office  chiefs. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3),  (d), 
(e)(4)(G)-(H).  and  (f)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k](2].  Rules 


have  been  promulgated  in  accordance 
with  the  requirements  of  5  U.S.C.  553  (b). 
(c),  and  (e)  and  have  been  published  in 
the  Federal  Register. 

JUSTICE/ATR-007 

SYSTEM  name: 

Antitrust  Division  Case  Cards. 

SYSTEM  LOCATION: 

U.S.  Department  of  Justice,  10th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individual  defendants  in  pending  and 
terminated  criminal  and  civil  cases 
brought  by  the  United  States  under  the 
antitrust  laws  where  the  defendant’s 
name  appears  in  the  case  title. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  an  index 
reference  to  the  case  in  which  an 
individual  (or  corporation)  is  or  was  a 
defendant;  included  information  is 
proper  case  name,  the  judicial  district, 
number  of  the  case,  the  commodity 
involved,  each  alleged  violation,  the 
section  of  the  Antitrust  Division 
responsible  for  the  matter,  and  the 
disposition  of  the  case. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Authority  for  maintaining  this  system 
exists  under  44  U.S.C.  3101  and  28  U.S.C. 
522. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

'This  index  is  maintained  for  ready 
reference  by  Department  personnel.  It  is 
utilized  for  referrals  to  case  names,  the 
preparation  of  speeches  and  to  aid  in 
determinations  of  the  antitrust  histories 
of  companies. 

A  record  maintained  in  this  system,  or 
any  facts  derived  thereform,  may  be 
disseminated  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  Antitrust  Division  is  authorized  to 
appear,  when  (1)  the  Antitrust  Division, 
or  any  subdivision  thereof:  or  (2)  any 
employee  of  the  Antitrust  Division  in  his 
or  her  official  capacity;  or  (3)  any 
employee  of  the  Antitrust  Division  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  meployee;  or  (4)  the  United 
States,  or  any  agency  or  subdivision 
thereof:  or  (5)  the  United  States,  where 
the  Antitrust  Division  determines  that 
the  litigation  is  likely  to  affect  it  or  any 
of  its  subdivisions,  is  a  party  to  litigation 
or  has  an  interest  in  litigation  and  such 
records  are  determined  by  the  Antitrust 
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Division  to  be  arguably  relevant  to  the 
litigation. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  speciRc  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Justice,  not  otherwise 
required  to  be  released  pursuant  to  5 
U.S.C.  552,  may  be  made  available  to  a 
Member  of  Congress  or  staff  acting  upon 
the  Member’s  behalf  when  the  Member 
of  staff  requests  the  information  on 
behalf  of  and  at  the  request  of  the 
individual  who  is  the  subject  of  the 
record. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Information  contained  in  this  system 
is  maintained  on  index  cards. 

RETRIEV  ability: 

Information  is  retrieved  by  case  name. 

SAFEGUARDS: 

Information  contained  in  the  system  is 
unclassified.  During  duty  hours  access 
to  this  system  is  monitored  and 
controlled  by  Antitrust  Division 
personnel  in  the  area  where  the  system 
is  maintained.  'This  area  is  locked  during 
non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Freedom  of  Information  Act/ 
Privacy  Act  Unit.  Antitrust  Division, 

U.S.  Department  of  Justice,  10th  and 
Constitution  Avenue.  NW^  Washington 
DC  20530 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  Assistant 
Attorney  General,  Antitrust  Division, 
U.S.  Department  of  Justice,  10th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20530. 

RECORD  ACCESS  PROCEDURES: 

Request  for  access  to  a  record  from 
this  system  should  be  made  in  writing 
and  be  clearly  identified  as  a  “Privacy 
Access  Request.”  Included  in  the 
request  should  be  the  name  of  the 
defendant  appearing  in  the  title  of  the 
pending  or  terminated  Government 


antitrust  litigation.  Requester  should 
indicate  a  return  address.  Requests  will 
be  directed  to  the  System  Manager 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
index  should  direct  their  request  to  the 
System  Manager  and  state  cleariy  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesing  it, 
and  the  proposed  amendment  to  be 
information  sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  maintained  in 
the  index  are  those  records  reflecting 
litigation  conducted  by  the  Antitrust 
Division. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  act: 

None. 

JUSTICE/CIV-001 
SYSTEM  NAME: 

Civil  Division  Case  File  System. 
SYSTEM  location: 

Civil  Division,  U.S.  Department  of 
Justice  10th  Street  NW.,  Washington,  DC 
20530;  Record  Management  Unit,  5320 
Marinelli  Road,  Rockville,  MD  20852; 
and  Federal  Records  Center,  Suitland, 
MD  20409. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
system: 

Individuals  referenced  in  potential  or 
actual  cases  and  matters  under  the 
jurisdiction  of  the  Civil  Division;  and 
attorneys,  paralegals,  and  other 
emplyees  of  the  Civil  Division  directly 
involved  in  these  cases  or  matters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(IJ  Records  in  this  system  pertain  to  a 
broad  variety  of  Utigation  under  the 
jurisdiction  of  the  Civil  Division  relating 
to  torts,  civil  fraud  and  other 
commercial  matters,  federal  programs 
and  national  security,  immigration,  and 
consumer  issues.  The  case  files  contain 
court  records,  inter-agency  and  intra¬ 
agency  correspondence,  and  legal 
research.  These  records  may  include 
civil  investigatory  and/or  criminal  law 
enforcement  information  and 
information  classifred  pursuant  to 
Executive  Order  to  protect  national 
security  interests.  (2)  Summary 
information  (i.e.,  names  of  principal 
parties  or  subjects,  case  file  numbers, 
assignments,  status,  and  classification] 
of  these  cases  or  matters  is  maintained 
prior  to  FY  78  on  index  cards  and  from 
FY  78  in  an  automated  case  tracking 
system.  (3)  A  timekeeping  function  for 
attorneys,  paralegals,  and  other 


employees  of  the  Civil  Division  directly 
involved  in  litigation  supplements  the 
automated  case  tracking  system  from 
May  of  1981, 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

General  authority  to  maintain  the 
system  is  contained  in  5  U.S.C.  301  and 
44  U.S.C.  3101.  The  particular  system 
was  established  in  accordance  with  28 
CFR  0.77(f)  and  28  U.S.C.  552  and  was 
delegated  to  the  Civil  Division  pursuant 
to  the  memorandum  from  the  Deputy 
Attorney  General,  dated  July  17, 1974. 

PURPOSE  OF  THE  SYSTEM: 

Case  records  are  maintained  for  the 
purpose  of  litigating  or  resolving  any 
case  or  matter  under  consideration  by 
the  Civil  Division.  The  automated  case 
tracking  and  timekeeping  system  exists 
for  the  purpose  of  managing  and 
evalating  the  Division’s  litigative 
activities. 

ROUTINE  USES  OF  RECORDS  MAMTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A  record  maintained  in  this  system  of 
records  may  be  disseminated  as  a 
routine  use  of  such  record  as  follows:  (1) 
In  any  case  in  which  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  the  record  in 
question  may  be  disseminated  to  the 
appropriate  federal,  state,  local  or 
foreign  agency  charged  with  the 
responsibility  for  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  such 
law;  (2)  in  the  course  of  investigating  the 
potential  or  actual  violation  of  any  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  or  during  the  course  of  a  trial  or 
hearing,  or  the  preparation  for  a  trial  or 
hearing  for  such  violation,  a  record  may 
be  disseminated  to  a  federal,  state,  local 
or  foreign  agency,  or  to  an  individual  or 
organization,  if  ^ere  is  reason  to  believe 
that  such  agency,  individual  or 
organization  possesses  information  or  is 
responsible  for  acquiring  information 
relating  to  the  investigation,  trial  or 
hearing  and  the  dissemination  is 
reasonably  necessary  to  elicit  such 
information  or  to  obtain  the  cooperation 
of  a  witness  or  an  informant;  (3)  a 
record  relating  to  a  case  or  matter  that 
has  been  referred  by  an  agency  for 
investigation,  prosecution,  or 
enforcement,  or  that  involves  a  case  or 
matter  within  the  jurisdiction  of  an 
agency,  or  where  the  agency  or  officials 
thereof  are  a  party  to  litigation  or  where 
the  agency  or  offrcials  may  be  affected 
by  a  case  or  matter,  may  be 
disseminated  to  such  agency  to  notify 
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the  agency  of  the  status  of  the  case  or 
matter  or  of  any  decision  or 
determination  that  has  been  made,  or  to 
make  such  other  inquiries  and  reports  as 
are  necessary  during  the  processing  of 
the  case  or  matter  (4)  a  record  relating 
to  a  case  or  matter  may  be  disseminated 
to  a  foreign  country  pursuant  to  an 
international  treaty  or  convention 
entered  into  and  ratified  by  the  United 
States  or  to  an  executive  agreement  (5)  a 
record  may  be  disseminated  to  a 
federal,  state,  local,  foreign,  or 
international  law  enforcement  agency  to 
assist  in  the  general  crime  prevention 
and  detection  efforts  of  the  recipient 
agency  or  to  provide  investigative  leads 
to  such  agency;  (6)  a  record  may  be 
disseminated  to  a  foreign  country, 
through  the  United  States  Department  of 
State  or  directly  to  the  representative  of 
such  country,  to  the  extent  necessary  to 
assist  such  country  in  civil  or  criminal 
proceedings  in  which  the  United  States 
or  one  of  its  officers  or  agencies  has  an 
interest:  (7)  a  record,  or  any  facts 
derived  therefrom,  may  be  disclosed  in  a 
grand  jury  proceeding  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
before  which  the  Civil  Division  is 
authorized  to  appear  when  the  United 
States,  or  any  agency  or  subdivision 
thereof,  is  a  party  to  litigation  and  such 
records  are  determined  by  the  Civil 
Division  to  be  arguably  relevant  to  the 
litigation;  (8)  to  facilitate  processing 
Freedom  of  Information  and  Privacy  Act 
requests  for  these  records,  information 
may  be  disclosed  to  another  Federal 
agency  to  (a)  permit  a  decision  as  to 
access,  amendment  or  correction  of 
records  to  be  made  in  consultation  with 
or  by  that  agency,  or  (b)  verify  the 
identity  of  an  in^vidual  or  the  accuracy 
of  information  submitted  by  an 
individual  who  has  requested  access  to, 
or  amendment  or  correction  of  records: 
(dj  information  may  be  released  to  the 
news  media  and  the  public  in 
accordance  with  28  CFR  50.2  unless  it  is 
determined  that  release  would 
constitute  an  unwarranted  invasion  of 
personal  privacy;  [10]  a  record  may  be 
disclosed  to  the  National  Archives  and 
Records  Administration  and  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  records  are  stored  in  file 
cabinets  and  on  index  cards.  Automated 
records  are  stored  on  magnetic  disks. 


Classified  information  is  stored  in 
locked  safes. 

retrievabiuty: 

Manual  records  are  retrieved  by  file 
number.  This  number  can  be  obtained 
from  index  cards  arranged 
alphabetically  by  subject  name  for 
records  received  prior  to  FY  78  and  from 
logical  queries  to  the  computer-based 
data  for  FY  78  and  subsequent  years. 

safeguards: 

Classified  information  is  maintained 
in  locked  safes.  Access  to  all 
information  is  limited  to  Department  of 
Justice  personnel  who  have  need  for  the 
records  to  perform  their  duties. 
Automated  records  are  safeguarded  and 
protected  in  accordance  with 
Department  rules  and  procedures 
governing  the  handling  of  computerized 
information. 

RETENTION  AND  DISPOSAL: 

When  a  case  file  is  closed  by  the 
responsible  attorney,  it  is  sent  to  the 
Federal  Records  Center  for  retention  in 
accordance  with  the  authorized  Record 
Disposal  Schedule  for  the  classification 
of  the  case.  Such  schedules  are 
approved  by  the  National  Archives. 

After  the  designated  period  has 
passed,  the  file  is  destroyed.  However, 
the  index  and  docket  cards  are  not 
purged.  Automated  records  constitute  a 
cumulative  resource  file  for  which  there 
are  no  plans  to  delete  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Attorney  General:  Civil 
Division;  U.S.  Department  of  Justice; 

10th  and  Constitution  Avenue  NW., 
Washington,  DC  20530. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to:  Assistant 
Attorney  General;  Civil  Division;  U.S. 
Department  of  Justice;  10th  and 
Constitution  Avenue  NW.,  Washington 
DC  20530. 

RECORD  ACCESS  PROCEDURES: 

Portions  of  this  system  are  exempt 
from  disclosure  and  contest  by  5  U.S.C. 
552a(j)(2),  (kj(lj  and  (k}(2).  Submit  in 
writing  all  requests  for  access  to  those 
portions  not  so  exempted  to  the  system 
manager  identified  above.  Clearly  mark 
the  envelope  and  letter  “FOI/PA 
Request"  and  provide  a  return  address. 
The  subject  of  the  record  should  also 
provide  his/her  full  name  and  notarized 
signature,  date  and  place  of  birth,  case 
caption,  or  other  information  which  may 
assist  in  locating  the  records  sought. 

CONTESTING  RECORD  PROCEDURES: 

Individi.als  desiring  to  contest  or 
amend  information  maintained  in  the 


system  should  direct  their  request  to  the 
Assistant  Attorney  General,  Department 
of  Justice,  10th  and  Constitution  Avenue 
NW„  Washington,  DC  20530.  The 
request  should  clearly  state  what 
information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATEGORIES: 

Information  may  be  obtained  from  all 
individuals  referred  to  in  all  cases  or 
matters  under  consideration  of  the  Civil 
Division.  Timekeeping  information  is 
obtained  from  all  Civil  Division 
attorneys,  paralegals,  and  other 
employees  directly  involved  in  such 
litigation  or  matters. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

The  Attorney  General  has  exempted 
certain  categories  of  records  in  this 
system  from  subsections  (c)  (3)  and  (4), 

(d) .  (ej{lj.  (e)(2),  (e)(3J,  (eK4J  (G)  and  (H), 

(e) (5},  (ej(8j,  and  (gj  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a  (j)(2J.  (kj(l) 
and  (kj(2j.  That  is,  these  exemptions 
apply  only  to  the  extent  that  the  file 
contains  information  which  has  been 
properly  classified  pursuant  to  an 
Executive  Order,  or  to  the  extent  that  it 
contains  investigatory  and  other  law 
enforcement  materials.  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (bj,  (c)  and 
(ej  and  have  been  published  in  the 
F^eral  Register. 

JUSnCE/CIV-OOS 

SYSTEM  NAME: 

Freedom  of  Information/Privacy  Acts 
File. 

SYSTEM  LOCATION: 

Civil  Division,  U.S.  Department  of 
Justice,  550 11th  Street,  NW., 
Washington,  DC  20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Persons  who  request  disclosure  of 
Civil  Division  records  pursuant  to  the 
Freedom  of  Information  Act  (FOIA); 
persons  who  request  access  to  or 
correction  of  records  pertaining  to 
themselves  contained  in  Civil  Division 
systems  of  records  pursuant  to  the 
Privacy  Act  (PA);  persons  whose  FOIA 
or  PA  requests  for  records  have  been 
referred  to  the  Civil  Division  by  another 
component  of  Department  of  Justice  or 
another  agency,  and,  where  applicable, 
persons  about  whom  records  have  been 
requested. 
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CATEOOmES  OF  RCCOIIOS  IN  THE  SYSTEM: 

(1)  The  manual  records  consist  of 
FOIA  and  PA  requests  for  Civil  Division 
records:  related  correspondence  and 
memoranda;  and  copies  of  records  from 
other  PA  systems  of  records  responsive 
to  the  requests,  which  may  include 
information  concerning  national 
security,  civil  investigations,  and 
criminal  law  enforcement  matters.  (2) 

An  automated  record  of  selected  data 
which  has  been  extracted  from  each 
case  frle  is  maintained  on  magnetic 
diskettes  as  an  index  to  the  files,  to 
follow  the  progress  of  the  requests,  and 
to  obtain  statistical  data  for  monthly 
and  annual  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

This  system  is  established  and 
maintained  pursuant  to  5  U.S.C.  301  and 
44  U.S.C.  3101. 

PURPOSE  OF  THE  SYSTEM: 

These  records  are  maintained  for  the 
purpose  of  processing  administrative 
requests  and  appeals  under  the  Freedom 
of  information  and  Privacy  Acts  and 
complying  with  reporting  requirements 
of  the  Acts. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to 
another  Federal  agency  to  (a)  permit  a 
decision  as  to  access,  amendment  or 
correction  of  records  to  be  made  in 
consultation  with  or  by  that  agency,  or 
(b)  verify  the  identity  of  an  individual  or 
the  accuracy  of  information  submitted 
by  an  individual  who  has  requested 
access  to  or  amendment  or  correction  of 
records. 

(2)  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  to  conduct 
records  management  inspections 
authorized  by  44  U.S.C.  2904  and  2906. 

(3)  Information  may  be  released  to  the 
news  media  and  the  public  pursuant  to 
28  CFR  50.2  unless  it  is  determined  that 
release  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ASSESSING,  RETAINING  AND 
DISPOSAL  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE 

The  request  records  (manual)  are 
stored  in  cabinets.  Classified 
information  is  stored  in  a  locked  file 
cabinet.  Automated  records  are 
maintained  on  magnetic  diskettes. 


retrievabiuty: 

Files  are  retrievable  by  the  requester's 
name  or  if  filed  chronologically  by  the 
requester's  name  and  the  date  of  frnal 
response. 

SAFEGUARDS: 

Classifred  information  is  maintained 
in  locked  safes.  Access  to  all 
information  is  limited  to  Department  of 
Justice  personnel  who  have  need  for  the 
records  to  perform  their  duties. 
Automated  records  are  safeguarded  and 
protected  in  accordance  with 
Department  rules  and  procedures 
governing  the  handling  of  computerized 
information.  All  records  are  stored  in 
offrces  which  are  occupied  during  the 
day  and  locked  at  night. 

RETENTION  AND  DISPOSAL: 

The  frle  is  destroyed  after  the 
designated  period  has  passed  in 
accordance  with  the  General  Records 
Schedule  14,  items  16,  et  seq.  and  25,  et 
seq. 

system  manager  and  ADDRESS: 

Assistant  Attorney  General,  Civil 
Division,  U.S.  Department  of  Justice, 

10th  and  Constitution  Avenue  NW., 
Washington,  DC  20530. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  System 
Manager  listed  above,  c/o  FOl/PA 
Office.  The  envelope  and  letter  should 
be  clearly  marked.  "FREEDOM  OF 
INFORMATION/PRIVACY  ACTS 
REQUEST.” 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing 
with  the  envelope  and  letter  clearly 
marked  “FREEDOM  OF 
INFORMATION/PRIVACY  ACTS 
REQUEST.”  The  requester  shall  also 
provide  a  return  address  for  transmitting 
the  information.  Access  requests  shall 
be  directed  to  the  system  manager  listed 
above,  c/o  the  FOI/PA  Office. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  a  request  to  the 
system  manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 
The  envelope  and  letter  should  be 
clearly  marked  “FREEDOM  OF 
INFORMATION/PRIVACY  ACTS 
REQUESTS." 

RECORD  SOURCES  CATEGORIES: 

The  source  of  information  contained 
in  this  system  are  the  individuals 


making  requests,  the  systems  of  records 
searched  in  the  process  of  responding  to 
requests,  and  other  agencies  referring 
requests  for  access  to  or  correction  of 
records  originating  in  the  Civil  Division. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
certain  categories  of  records  in  this 
system  from  subsections  (c)  (3)  and  (4), 

(d) ,  (e)(1).  (e)(2).  (e)(3).  (cM4).  (G)  and 
(H),  (e)(5),  (e)(8),  and  (g)  of  the  Privacy 
Act  pursuant  to  5  U.S.C  552a  (jK^), 

(k)(l).  and  (k)(2).  That  is,  these 
exemptions  apply  only  to  the  extent  that 
the  frle  contains  information  which  has 
been  properly  classifred  pursuant  to  an 
Executive  Order  or  to  the  extent  that  it 
contains  investigatory  and  other  law 
enforcement  materials.  Rules  have  been 
promulgated  in  accorance  with  the 
requirements  of  5  U.S.C.  553  (b),  (c),  and 

(e)  and  have  been  published  in  the 
Federal  Register. 

JUSTICE/CtV-006 

SYSTEM  name: 

Consumer  Inquiry /Investigatory 
System. 

SYSTEM  location: 

Civil  Division,  U.S.  Department  of 
Justice,  666 11th  Street  NW., 

Washington,  E)C  20530. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

Individuals  with  complaints  or 
inquiries  on  consumer  matters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  consist  of  complaints  and 
inquiries  from  private  individuals,  any 
replies  thereto  and  other 
correspondence  and  internal 
memoranda  related  to  the  investigation 
of  such  inquiries  for  violations  of 
criminal  or  civil  Federal  law. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

U.S.C.  3101;  5  U.S.C.  301. 

PURPOSE  OF  THE  SYSTEM: 

These  records  are  maintained  for  the 
purpose  of  responding  to  consumer 
complaints  or  inquiries  and  to  further  or 
initiate  investigations  for  law 
enforcement  purposes. 

ROUTINE  USES  OF  RECORDS  MANUTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  A  complaint/inquiry,  or  any 
information  developed  in  response 
thereto  may  be  disclosed  to  other 
Federal,  State  or  local  agencies  for  law 
enforcement  purposes,  to  ensure 
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complete  action  on  the  matter,  or  to 
better  assess  consumer-related 
problems  and  programs. 

(2)  A  complaint/ inquiry  or  any 
information  derived  therefrom  may  be 
disclosed  to  a  private  Hrm  that  is  Uie 
subject  of  a  complaint/inquiry  to  resolve 
the  issues  raised  in  the  complaint/ 
inquiry  or  to  fulfill  the  Department's  law 
enforcement  responsibilities. 

(3)  To  facilitate  processing  Freedom  of 
Information  and  Privacy  Act  requests 
for  these  records,  a  record  may  be 
disclosed  to  another  Federal  agency  to 
(a)  permit  a  decision  as  to  access, 
amendment  or  correction  of  records  to 
be  made  in  consultation  with  or  by  that 
agency  or  (b)  verify  the  identity  of  an 
individual  or  the  accuracy  of 
information  submitted  by  an  individual 
who  has  requested  access  to,  or 
amendment  or  correction  of  records. 

(4)  A  record  or  information  derived 
therefrom  may  be  released  to  the  news 
media  and  the  public  pursuant  to  28  CFR 
50.2  unless  it  is  determined  that  release 
would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

(5)  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  to  conduct 
records  management  inspections 
authorized  by  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  stored  in  &le  folders 
in  cabinets. 

RETRIEV  ability: 

Information  is  retrieved  by  name 
subject  matter  and  date. 

safeguards: 

Information  contained  in  the  system  is 
unclassified.  During  duty  hours  access 
to  this  system  is  monitored  and 
controlled  by  Civil  Division  personnel  in 
the  area  where  the  system  is 
maintained.  The  area  is  locked  during 
non-duty  hours. 

RETENTION  AND  DISPOSAU 

In  accordance  with  the  General 
Record  Schedule  14,  item  6,  records  are 
retained  for  one  year  after  close  of  the 
nie  or  completion  of  the  project,  after 
which  the  files  are  destroyed. 

SYSTEMS  MANAGER  AND  ADDRESS: 

Assistant  Attorney  General,  Civil 
Division,  U.S.  Department  of  Justice, 
10th  and  Constitution  Avenue,  NW., 
Washington,  D.C.  20530. 


NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  Assistant 
Attorney  General,  Civil  Division, 
Department  of  Justice,  10th  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20530. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record  from 
this  system  shall  be  written  and  clearly 
identihed  as  a  “Privacy  Access 
Request.”  The  request  should  include 
the  name  of  the  party  making  the  inquiry 
and  the  date  of  the  inquiry.  'The 
requester  should  indicate  a  return 
address.  The  request  should  be  directed 
to  the  system  manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought.  The  request  should 
be  directed  to  the  system  manager  listed 
above. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  records  maintained  in  the 
system  are  the  public  inquiries,  and 
information  provided  by  private  firms 
regarding  the  subject  matter  of  such 
inquiries. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

The  Attorney  General  has  exempted 
certain  categories  of  records  in  this 
system  from  subsections  (c)  (3J  and  (4J, 
(dj,  (e)(1)  and  (e)(5)  of  the  Wvacy  Act 
pursuant  to  5  U.S.C.  552a(j)(2)  and  (k) 

(2).  That  is,  these  exemptions  apply  only 
to  the  extent  that  the  file  contains 
records  combined  for  civil  or  criminal 
law  enforcement  purposes.  Rules  have 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C  553(b),  (c) 
and  (ej  and  have  been  published  in  the 
Federal  Register. 

JUSTICE/CTV-007 


SYSTEM  NAME: 

Congressional  and  Citizen 
Correspondence  File. 

SYSTEM  LOCATION: 

Civil  Division,  U.S.  Department  of 
Justice,  550 11th  Street  NW., 
Washington,  DC  20530. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Current  and  past  members  of 
Congress  who  correspond  with  the 
Department  on  civil  and  other  related 
matters;  and  (2)  Private  individuals  who 


correspond  with  the  Department  of  civil 
and  other  related  matters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  The  records  consist  of  written 
inquiries  from  private  individuals  (or 
Members  of  Congress)  on  various 
matters,  including  requests  for  action  on 
Private  Relief  Bills,  and  copies  of 
responses  thereto.  Included  also  may  be 
internal  memoranda  and  other  materials 
compiled  in  connection  with  the 
underlying  criminal  or  civil  investigation 
of  such  matters.  (2)  An  automated 
record  of  selected  data  which  has  been 
extracted  from  each  request  file  is 
maintained  on  magnetic  diskettes  as  an 
index  to  the  files,  to  follow  the  progress 
of  the  correspondence,  and  to  obtain 
statistical  data  for  monthly  and  fiscal 
reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

The  system  is  established  and 
maintained  in  accordance  with  5  U.S.C. 
301  and  44  U.S.C.  3101. 

PURPOSE  OF  THE  SYSTEM: 

These  records  are  maintained  for  the 
purpose  of  permitting  Civil  Division  and 
other  Department  of  Justice  personnel  to 
respond  to  congressional  and  public 
inquiries,  requests,  or  complaints. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  A  record,  or  any  facts  derived 
therefrom,  may  be  referred  or  conveyed 
to  other  Federal,  State,  or  local  agencies 
for  consultation  or  for  direct  response 
by  that  agency  to  the  inquiry. 

(2)  To  facilitate  processing  of  Freedom 
of  Information  and  Privacy  Act  requests 
for  these  records,  information  may  be 
disclosed  to  another  Federal  agency  to 
(a)  permit  a  decision  as  to  access, 
amendment  or  correction  of  records  to 
be  made  in  consultation  with  or  by  that 
agency,  or  (b)  verify  the  identity  or  the 
accuracy  of  information  submitted  by  an 
individual  who  has  requested  access  to, 
or  amendment  or  correction  of  records. 

(3)  A  record  may  be  released  to  the 
National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  to  conduct 
records  management  inspections 
authorized  by  44  U.S.C.  2904  and  2906. 

(4)  Information  may  be  released  to  the 
news  media  and  the  public  pursuant  to 
28  CFR  50.2  unless  it  is  determined  that 
release  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Inquiry  records  (manual]  are  stored  in 
nie  folders  in  cabinets.  Automated 
records  are  maintained  on  magnetic 
diskettes. 

retrievauuty: 

The  files  are  retrievable  by  date  of 
Hnal  response,  name  of  correspondent, 
or  by  subject  matter. 

safeguards: 

Access  to  records  is  limited  to 
Department  of  Justice  personnel  who 
have  need  for  the  records  to  perform 
their  duties.  Automated  records  are 
safeguarded  and  protected  in 
accordance  with  Department  rules  and 
procedures  governing  the  handling  of 
computerized  information.  Information 
contained  in  the  system  is  unclassified. 
The  files  are  maintained  in  a  room  that 
is  occupied  by  office  personnel  during 
the  day  and  locked  at  night. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  the  useful  life  of 
these  records,  the  files  retained  for  two 
years  after  final  response  after  which 
the  files  are  destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Attorney  General,  Civil 
Division,  U.S.  Department  of  Justice, 

10th  and  Constitution  Avenue  NW., 
Washington,  DC  20530. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  System 
Manager  listed  above,  c/o  FOI/PA 
Office.  The  envelope  and  letter  should 
be  clearly  marked,  “FREEDOM  OF 
INFORMATION/PRIVACY  ACTS 
REQUEST.” 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing, 
with  the  envelope  and  letter  clearly 
marked,  “FREEDOM  OF 
INFORMATION/PRIVACY  ACTS 
REQUEST."  The  requester  shall  also 
provide  a  return  address  for  transmitting 
the  information.  Access  requests  shall 
be  directed  to  the  system  manager  listed 
above,  c/o  the  FOI/PA  Office. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  a  request  to  the 
system  manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 
The  envelope  and  letter  should  be 


clearly  marked,  “FREEDOM  OF 
INFORMATION/PRIVACY  ACTS 
REQUEST." 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  maintained  in 
the  system  are  congressional  and  citizen 
correspondents. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
certain  categories  of  records  in  this 
system  from  subsection  (d)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 

552a(i)(2}  and  (k](2).  That  is,  this 
exemption  applies  only  to  the  extent 
that  the  file  contains  investigatory  and 
other  law  enforcement  materials.  Rules 
have  been  promulgated  in  accordance 
with  the  requirements  of  5  U.S.C.  553  (b), 
(c),  and  (e)  and  have  been  published  in 
the  Federal  Register. 

JUSTICE/CRT-001 

SYSTEM  name: 

Central  Civil  Rights  Division  Index 
File  and  Associated  Records. 

SYSTEM  location: 

United  States  Department  of  Justice 
Civil  Rights  Division  (CRT)  10th  and 
Constitution  Avenue  NW.,  Washington, 
DC  20530:  HOLC  Building,  320  First 
Street  NW.,  Washington,  DC  20534;  and 
Federal  Records  Center,  Suitland, 
Maryland  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

These  persons  may  include:  Subjects 
of  investigations,  victims,  potential 
witnesses,  correspondents  on  subjects 
directed  or  referred  to  CRT  or  other 
persons  or  organizations  referred  to  in 
potential  or  actual  cases  and  matters  of 
concern  to  CRT,  and  CRT  employees 
who  handle  complaints,  cases  or  matters 
of  concern  to  CRT. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  alphabetical 
indices  bearing  the  names  of  those 
individuals  identified  above  and  the 
associated  record  to  which  the  indices 
relate  containing  the  general  and 
particular  records  of  all  CRT 
correspondence  cases,  matters,  and 
memoranda,  including',  but  not  limited 
to,  investigative  reports,  correspondence 
to  and  from  the  Division  memoranda, 
legal  papers,  evidence,  and  exhibits.  The 
names  of  some  individuals,  e.g., 
witnesses,  may  not  yet  be  on  the  central 
indices.  Records  relating  to  such 
individuals  may  be  obtained  by  direct 
access  to  the  file  jackets.  Such  file 
jackets  are  located  within  the  respective 
sections  of  CRT  according  to  the  legal 


subject  matter  assigned  to  each  CRT 
section.  The  delegated  legal  duties  and 
responsibilities  of  each  section  are 
described  as  follows: 

The  records  related  to  the  duties  of 
the  Appellate  Section  of  CRT  include 
records  generated  by  all  CRT  cases  that 
have  entered  the  U.S.  Supreme  Court 
and  the  Courts  of  Appeal.  Other  records 
include  those  generated  in  the  course  of 
Appellate  Section  duties  such  as 
advising  Members  of  Congress  on 
legislative  matters,  providing  legal 
counsel  on  civil  rights  issues  to  Federal 
agencies  and  providing  counsel  to  the 
various  components  of  the  Department 
of  Justice,  and  such  other  matters  as 
may  be  required  to  fulfill  the  duties 
mandated  by  Congress. 

The  record  related  to  the  duties  of  the 
Coordination  and  Review  Section  of 
CRT  include  letters,  studies,  and  reports 
concerning  the  implementation  of 
Executive  Orders  12250  and  12236. 

Under  E.0. 12250,  the  Attorney  General 
coordinates  and  monitors  the 
enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964.  Title  IX  of  the 
Education  Amendments  of  1972,  as 
amended,  and  the  civil  rights  provisions 
of  any  Federal  assistance  grant  wihch 
forbids  discrimination  in  federally 
assisted  programs  on  the  basis  of  race, 
color,  national  origin,  sex,  handicap  or 
religion.  The  Coordination  and  Review 
Section  also  works  with  Federal 
agencies  under  E.0. 12236  to  monitor 
review  of  their  enabling  legislation  on 
the  basis  of  sex.  Other  records  relate  to 
litigation  involving  the  civil  rights 
statutes  coordinated  by  the  Department 
of  Justice,  and  such  other  matters  as 
may  be  required  to  fulfill  the  duties 
mandated  by  the  President  and 
Congress. 

The  records  related  to  the  duties  of 
the  Criminal  Section  of  CRT  include 
cases  or  matters  arising  under  18  U.S.C. 
241  and  242  which  prohibit  persons 
acting  under  color  of  law  or  in 
conspii^cy  with  others  to  interfere  with 
or  deny  the  exercise  of  Federal 
constitutional  rights,  cases  involving 
criminal  violations  of  the  Voting  Rights 
Act  of  1965  (42  U.S.C.  1971  through 
1974),  cases  or  matters  involving 
criminal  interference  with  housing  rights 
as  is  prohibited  by  42  U.S.C.  3631  and 
criminal  interference  with  other 
federally  protected  rights  as  is 
prohibited  by  18  U.S.C.  245.  Other 
Criminal  Section  records  include  cases 
or  matters  involving  18  U.S.C.  1581 
through  1588  which  prohibit  involuntary 
servitude,  some  cases  involving 
maritime  law,  and  such  other  matters  as 
may  be  required  to  fulfill  the  duties 
mandated  by  Congress. 
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The  records  related  to  the  duties  of 
the  Educational  Opportunities  Section  of 
CRT  include  cases  or  matters  arising 
under  Federal  laws  requiring 
nondiscrimination  in  public  education 
such  as  Titles  IV  and  IX  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000c.  42 
U.S.C.  2000h-2)  which  prohibit 
discrimination  on  the  basis  of  race, 
color,  religion,  sex,  or  national  origin; 
Title  IX  of  the  1972  Education 
Amendments  (20  U.S.C.  1681)  which 
prohibits  discrimination  on  the  basis  of 
sex  in  educational  programs  or  activities 
receiving  federal  financial  assistance 
and  section  504  of  the  Rehabilitation  Act 
of  1973  which  grants  rights  to 
handicapped  persons  participating  in 
educational  programs  receiving  federal 
financial  assistance.  In  addition,  the 
records  related  to  the  duties  of  the 
Educational  Opportunities  Section 
include  cases  or  matters  arising  under 
the  Equal  Educational  Opportunities  Act 
of  1974  (20  U.S.C.  1701),  and  such  other 
matters  as  may  be  required  to  fulfill  the 
duties  mandated  by  Congress. 

The  records  related  to  the  duties  of 
the  Employment  Litigation  Section  of 
CRT  include  cases  or  matters  arising 
under  Federal  laws  prohibiting 
discriminatory  employment  practices  by 
State  and  local  governments  such  as  the 
equal  employment  opportunity 
provisions  contained  within  the 
Revenue  Sharing  Act  of  1972,  as 
amended.  Other  records  include  cases 
or  matters  arising  under  Title  VII  of  the 
Civil  Rights  Act  of  1964  and  its 
amendment  which  is  the  Pregnancy 
Discrimination  Act  of  1978  (42  U.S.C. 
2000e(k)).  In  addition,  the  records 
related  to  the  duties  of  the  Employment 
Litigation  Section  include  cases  or 
matters  arising  under  Executive  Order 
No.  11246  involving  equal  opportunity 
laws  applicable  to  public  employers. 
Federal  contractors  and  subcontractors 
involved  in  federally  financed  projects, 
and  such  other  matters  as  may  be 
required  to  fulfill  the  duties  mandated 
by  Congress. 

The  records  related  to  the  duties  of 
the  Housing  and  Civil  Enforcement 
Section  of  CRT  include  cases  or  matters 
involving  the  Fair  Housing  Act  of  1968 
(42  U.S.C.  3601  through  3619),  and  cases 
or  matters  involving  fair  credit  laws 
such  as  the  Equal  Credit  Opportunity 
Act  (15  U.S.C.  1691  through  1691g)  as 
well  as  its  implementing  regulations, 
Regulation  B  (12  CFR  Part  202).  Other 
records  include  cases  or  matters  arising 
under  Title  II  and  Title  III  of  the  Civil 
Rights  Act  of  1964  which  prohibit 
discrimination  in  public  facilities 
(except  those  Title  111  matters  that 
involve  prison  facilities)  and  cases  or 


matters  arising  under  the 
nondiscrimination  provisions  of  the 
Revenue  Sharing  Act  and  the  Housing 
and  Community  Development  Act  of 
1974,  and  such  other  matters  as  may  be 
required  to  fulfill  the  duties  mandated 
by  Congress. 

The  records  related  to  the  duties  of 
the  Special  Litigation  Section  of  CR7 
include  cases  or  matters  arising  under 
Title  III  of  the  Civil  Rights  Act  of  1964  as 
it  applies  to  prison  facilities,  cases  or 
matters  arising  under  the  Civil  Rights  of 
Institutionalized  Persons  Act  of  1980  (42 
U.S.C.  1997),  cases  or  matters  involving 
the  constitutional  rights  of  institutional 
juveniles,  and  the  constitutional  rights  of 
mentally  and  physically  handicapped 
persons  of  all  ages,  cases  arising  under 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  and  such  other 
matters  as  may  be  required  to  fulfill  the 
duties  mandated  by  Congress. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  records  in  the  system  of  records 
are  kept  under  the  authority  of  44  U.S.C. 
3101  and  in  the  ordinary  course  of 
fulfilling  the  responsibility  assigned  to 
CRT  under  the  provisions  of  28  CFR 
0.50,  0.51. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A.  Information  in  the  system  may  be 
used  by  employees  and  officials  of  the 
Department  to  make  decisions  in  the 
course  of  investigations  and  legal 
procedings;  to  assist  in  preparing 
responses  to  correspondence  from 
persons  outside  the  Department  to 
prepare  budget  requests,  and  various 
reports  on  the  work  product  of  CRT  and 
to  carry  out  other  authorized  internal 
functions  of  the  Department. 

B.  A  record  maintained  in  this  system 
of  records  may  be  disseminated  as  a 
routine  use  of  such  records  as  follows: 
(1)  A  record  relating  to  a  possible  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature  may  be 
disseminated  to  the  approprite  federal, 
state  or  local  agency  charged  with  the 
responsibility  of  enforcing  or 
implementing  such  law;  (2)  in  the  course 
of  investigation  or  litigation  of  a  case  or 
matter,  a  record  may  be  disseminated  to 
a  federal,  state  or  local  agency,  or  to  an 
individual  or  organization,  if  there  is 
reason  to  believe  that  such  agency, 
individual  or  organization  possesses 
information  or  has  the  expertise  in  an 
official  or  technical  capacity  to  analyze 
information  relating  to  the  investigation, 
trial  or  hearing  and  the  dissemination  is 
reasonably  necessary  to  elicit  such 
information  or  expert  analysis  or  to 


obtain  the  cooperation  of  a  prospective 
witness  or  information;  (3)  A  record 
relating  to  a  case  or  matter,  or  any  facts 
derived  therefrom,  may  be  disseminated 
in  a  proceeding  before  a  court,  grand 
jury,  administrative  or  regulatory 
proceeding  or  any  other  adjudicative 
body  before  which  CRT\s  authorized  to 
appear,  when  the  United  States,  or  any 
agency  or  subdivision  thereof,  is  a  party 
to  litigation  or  has  an  interest  in 
litigation  and  such  records  are 
determined  by  CRT  to  be  arguably 
relevant  to  the  litigation;  (4)  a  record 
relating  to  a  case  oi  matter  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party’?  attorney 

(a)  for  the  purpose  of  negotiation  oi 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining  or 

(b)  in  formal  or  informal  discovery 
proceedings;  (5)  a  record  relating  to  a 
case  or  matter  that  has  been  referred  for 
investigation  may  be  disseminated  to 
the  referring  agency  to  notify  such 
agency  of  the  status  of  the  case  or 
matter  or  of  any  determination  that  has 
been  made;  (6)  a  record  relating  to  a 
person  held  in  custody  or  probation 
during  a  criminal  proceeding  or  after 
conviction,  may  be  disseminated  to  any 
agency  or  individual  having 
responsibility  for  the  maintenance, 
supervision  or  release  of  such  person; 

(7)  a  record  may  be  disseminated  to  the 
United  States  Commission  on  Civil 
Rights  in  response  to  its  request  and 
pursuant  to  42  U.S.C.  1975d.;  (8)  a  record 
may  be  disseminated  to  volunteer 
student  workers  and  students  working 
under  a  work-study  program  as  is 
necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media;  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subject  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration: 

(NARA)  and  to  the  General  Services 
Administration  (GSA): 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to 
NARA  and  GSA  in  records  management 
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inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCEESSING,  RETRAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Information  in  this  system  is  stored  on 
index  cards,  in  file  jackets,  and  on 
computer  disks  or  tapes. 

RETRIEVABIUTV: 

Information  is  retrieved  through  either 
use  of  an  index  card  system  or  logical 
queries  to  the  computer-based  system, 
^tries  are  arranged  alphabetically  by 
the  names  of  individuals  or 
organizations  that  have  been  involved  in 
possible  civil  rights  violations  either  as 
the  subject  of  investigations  by  the 
Department  or  as  victims  or 
complainants,  or  by  the  name  of  the 
Division  personnel  handling  the 
complaint.  (Complaints  received  from 
individuals  which  have  not  been 
investigated  by  the  Department  have  not 
been  systematically  indexed  and 
information  pertaining  to  such 
individuals  may  or  may  not  be 
retrievable.)  Information  on  such 
individuals  may  be  retrievable  from  the 
file  jackets  by  a  number  assigned  and 
appearing  on  the  index  cards. 

SAFEGUARDS: 

Information  in  manual  and  computer 
form  is  safeguarded  and  protected  in 
accordance  with  applicable  Department 
security  regulations  for  systems  of 
records.  Only  a  limited  number  of  staff 
members  who  are  assigned  a  specific 
indentification  code  will  able  to  use  the 
computer  to  access  the  stored 
information. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  on  the  system 
while  current  and  required  for  official 
Government  use.  When  no  longer 
needed  on  an  active  basis,  the  paper 
files  are  transferred  to  the  Federal 
Records  Center,  Suitland,  Maryland  and 
some  records  are  transferred  to 
computer  tape  and  stored  in  accordance 
with  Department  security  regulations  for 
system  of  records.  Final  disposition  is  in 
accordance  with  records  retirement  or 
destruction  as  scheduled  by  NARA. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Officer,  Administrative 
Management  Action,  Civil  Rights 
Division,  United  States  Department  of 
justice,  Washington,  DC  20530. 

NOTIFICATION  PROCEDURE: 

Part  of  this  system  is  exempted  from 
this  requirement  imder  5  U.S.C.  552a 
(j)(2)  and  (k](2].  Address  inquiries  to  the 
System  Manager  listed  above. 


RECORD  ACCESS  PROCEDURES: 

Part  of  this  system  is  exempted  from 
this  requirement  under  5  U.S.C.  552a 
(j)(2)  and  (k)(2].  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received.  A  request 
for  access  to  a  record  retrievable  in  this 
system  shall  be  made  in  writing,  with 
the  envelope  and  letter  clearly  marked 
“Privacy  Access  Request."  Include  in 
the  request  the  full  name  of  the 
individual,  his  or  her  current  address, 
date  and  place  of  birth,  notarized 
signature  (28  CFR  16.41(b]),  the  subject 
of  the  case  or  matter  as  described  under 
“Categories  of  records  in  the  system,” 
and  any  other  information  which  is 
known  and  may  be  of  assistance  in 
locating  the  record,  such  as  the  name  of 
the  civil  rights  related  case  or  matter 
involved,  where  and  when  it  occurred 
and  the  name  of  the  judicial  district 
involved.  The  requester  will  also 
provide  a  return  address  for  transmitting 
the  information.  Access  requests  should 
be  directed  to  the  System  Manager 
listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  non-exempt  information 
retrievable  in  the  system  should  direct 
their  request  to  the  System  Manager 
listed  above,  stating  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  system  may  be  any  agency  or 
person  who  has  or  offers  information 
related  to  the  law  enforcement 
responsibilities  of  the  Division. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
parts  of  this  system  fi'om  subsections 
(c)(3),  (d),  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a  (j)(2)  and 
(k)(2).  Rules  have  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

JUSTICE/CRT— 003 

SYSTEM  NAME:  ^ 

Civil  Rights  Case  Load  Evaluation 
System — Time  Reporting  System. 

SYSTEM  LOCATION: 

United  States  Department  of  Justice, 
Civil  Rights  Division  (CRT),  10th  and 


Constitution  Avenue,  NW.,  Washington, 
D.C.  20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Attorneys  and  paralegals  of  CRT  of 
the  United  States  Department  of  Justice. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  names  of 
Division  attorneys  and  paralegals  and 
their  assignments  and  allocation  of  work 
time. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  records  in  this  system  are  kept 
under  the  authority  of  44  U.S.C.  3101  and 
in  the  ordinary  course  of  fulfilling  the 
responsibilities  assigned  to  CRT  under 
28  CFR  0.50, 0.51. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

CAT  personnel  use  this  system  or 
records  to  keep  track  of  resources,  i.e., 
to  determine  CRT  allocations  of 
resources  and  professional  time  to 
individual  assignments  of  cases  and 
broad  categories  of  cases  (e.g.,  voting, 
criminal,  enforcement),  and  to  assist  in 
preparing  budget  requests  and  other 
reports  which  may  be  submitted  to  the 
Attorney  General  or  the  Congress, 

A  record  relating  to  this  system,  or  an 
facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  CRT  is 
authorized  to  appear,  when  the  United 
States,  or  any  agency  or  subdivision 
thereof,  is  a  party  to  litigation  or  has  an 
interest  in  litigation  and  such  records 
are  determined  by  CRT  to  be  arguably 
relevant  to  the  litigation.  A  record 
relating  to  this  system  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party’s  attorney 
for  the  purpose  of  negotiation  or 
discussion  on  such  matters  as  settlement 
or  the  case  of  matter,  plea  bargaining  or 
in  formal  or  informal  discovery 
proceedings. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  work-study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  Members  of 
Congress:  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subject  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Adminstration 
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(NARA)  and  to  the  General  Services 
Administration  (GSA):  A  record  from 
the  system  or  records  may  be  disclosed 
to  NARA  and  GSA  for  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  stored  on  computer  disks. 

RETRIEV  ability: 

Information  is  retrieved  by  the  names 
of  attorneys  or  paralegals. 

safeguards: 

Information  contained  in  the  system  is 
unclassified.  It  is  safeguarded  and 
protected  in  accordance  with 
Departmental  security  regulations  for 
systems  or  records.  Access  to  the 
records  is  limited  to  those  employees 
whose  official  duties  require  such 
access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  the  system 
while  current  and  required  for  official 
Government  use.  When  no  longer 
needed  on  an  active  basis,  the  records 
are  stored  in  accoradance  with 
Departmental  security  regulations  for 
systems  of  records.  Final  disposition  is 
in  accordance  with  General  Records 
Schedule  5,  item  4. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Officer,  Administrative 
Management  Section,  Civil  Rights 
Division,  United  States  Department  of 
Justice,  10th  and  Constitution  Avenue, 
NW.,  Washington  D.C.  20530. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager  listed  above. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record 
retrievable  in  this  system  shall  be  made 
in  writing,  with  the  envelope  and  letter 
clealry  marked  “Privacy  Access 
Request."  Include  in  the  request  the  full 
name  of  the  individual  involved,  his  or 
her  current  address,  date  and  place  of 
birth,  and  notarized  signature  (28  CFR 
16.42(b)),  and  any  other  information 
which  is  known  and  may  be  of 
assistance  in  locating  the  record.  The 
requester  should  provide  a  return 
address  for  transmiting  the  information. 
Access  to  request  should  be  directed  to 
the  system  manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  the  contest  or 
amend  their  records  should  direct  their 


request  to  the  system  manager  listed 
above,  stating  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATEGORIES: 

Information  on  time-allocation  is 
provided  by  CRT  attorneys  and 
paralegals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

JUSTICE-CRT-004 

SYSTEM  NAME: 

Registry  of  Names  of  Interested 
Persons  Desiring  NotiHcation  of 
Submissions  under  Section  5  of  the 
Voting  Rights  Act. 

SYSTEM  location: 

U.S.  Department  of  Justice,  Civil 
Rights  Division  (CRT),  320  First  Street, 
NW.,  Washington,  D.C.  20530  and  U.S. 
Department  of  Justice,  10th  and 
Constitution,  NW.,  Washington,  D.C. 
20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  requested  that  the 
Attorney  General  send  them  notice  of 
submissions  under  Section  5  of  the 
Voting  Rights  Act  of  1965,  42  U.S.C. 
1973c. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Registry  contains  the  name, 
address  and  telephone  numbers  of 
interested  parties,  and,  where 
appropriate,  the  area  or  areas  with 
respect  to  which  notiHcation  was 
requested  by  such  persons. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

46  FR  877  (1981)  codified  in  28  CFR 
51.30,  42  U.S.C.  1973c.  5  U.S.C.  301  and 
28  U.S.C.  509.510. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  Registry  is  used  to  identify 
persons  interested  in  receiving  notice  of 
Section  5  submissions  and  to  comply 
with  their  requests.  The  Registry  may  be 
used  to  notify  the  persons  listed  therein 
of  any  proposed  changes  in  the 
"Procedures  for  the  Administration  of 
Section  5  of  the  Voting  Rights  Act  of 
1965,”  46  FR  870  (1981)  codified  in  28 
CFR  Part  1,  and  to  solicit  their 
comments  which  respect  to  any  such 
proposed  changes. 

A  record  relating  to  this  system,  or 
any  facts  derived  therefrom,  may  be 


disseminated  in  a  proceeding  before  a 
court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  CRT  is 
authorized  to  appear,  when  the  United 
States,  or  any  agency  or  subdivision 
thereof,  is  a  party  to  litigation  or  has  an 
interest  in  litigation  and  such  records 
are  determined  by  CRT  to  be  arguably 
relevant  to  the  litigation.  A  record 
relating  to  this  system  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party's  attorney 
for  the  purpose  of  negotiation  or 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining  or 
in  formal  or  informal  discovery 
proceedings. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  work-study  program  as  is 
necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress:  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquires  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  to  the  General  Services 
Administration  (GSA): 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to 
NARA  and  GSA  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Names  are  stored  in  a  card  file 
system,  and  an  automated  addresser. 

RETRIEV  ability: 

Records  in  this  system  are  retrievable 
by  the  names  of  interested  persons  are 
organizations. 

safeguards: 

Information  in  the  system  is 
safeguarded  in  accordance  with 
Departmental  rules  and  procedures 
governing  access,  production  and 
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disclosure  of  any  materials  contained  in 
its  official  files. 

RETENTION  AND  OISPOSAU 

An  individual  or  organizational  name 
is  retained  in  the  Registry  until  such 
time  as  that  person  or  organization 
request  that  the  name  be  deleted. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Chief,  Voting  Section,  Qvil  Rights 
Division,  U.S.  Department  of  Justice 
Washington,  D.C.  20530. 

NOTIFICATION  FROCBMJM: 

Address  inquiries  to:  Assistant 
Attorney  General,  Civil  Rights  Division, 
U.S.  Department  of  Justice,  Washington, 
D.C.  20530. 

RECORD  ACCESS  PROCEDURES: 

This  system  contains  no  information 
about  any  individual  other  than  as 
described  in  Category  of  Record  above. 
Persons  whose  names  appear  on  the 
Registry  may  have  access  thereto  or 
have  their  names  and  other  information 
pertaining  to  them  deleted  or  modified 
upon  a  request  of  the  same  nature  as 
indicated  in  46  FR  877  (1981)  Codified  in 
28  CFR  51.3a 

CONTESTING  RECORD  PROCEDURES: 

Same  as  the  above. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  in  the  Registry 
are  those  persons  or  organizations 
whose  names  appear  therein  by  virtue 
of  their  having  requested  inclusion  in 
the  Registry  pursuant  to  46  FR  877  (1981) 
codified  in  28  CFR  51.30. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVtSiONS 
OF  THE  act: 

None. 

JUSTiCE/CRT-007 

SYSTEM  NAME: 

Files  on  Employment  Civil  Rights 
Matters  Referred  by  the  Equal 
Employment  Opportunity  Commission. 

SYSTEM  LOCATION: 

U.S.  Department  of  Justice,  Civil 
Rights  Division  (CRT),  10th  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  seeking  employment  or 
employed  by  a  state  or  a  political 
subdivision  of  a  state  who  have  filed 
chages  alleging  discrimination  in 
employment  with  the  Equal  EmpIo3mient 
Opportunity  Commission  (hereinafter 
EEOC)  which  have  resulted  in  a 
determination  by  EEOC  that  there  is 
probable  cause  to  believe  that  such 


discrimination  has  occurred,  and 
attempts  by  EEOC  at  concibation  have 
failed. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  may  contain  copies  of 
charges  Hied  with  EEOC,  copies  of 
EEOC’s  “determination”  letters,  letters 
of  transmittal  from  and  to  EEOC, 
analyses  or  evaluations  summarizing  the 
charge  and  other  materials  in  the  EEOC 
file,  internal  memoranda,  attorney  notes, 
and  copies  of  “right  to  sue”  letters 
issued  by  CRT.  Charges  related  to 
allegations  of  employment 
discrimination  by  public  employers  filed 
by  individual  complainants  which  have 
been  referred  to  the  Department  of 
Justice  by  EEOC  pursuant  to  42  U.S.C. 
2000e-5(f)(l)  or  5(f)(2),  or  to  allegations 
of  a  pattern  or  practice  of  violations  of 
the  Equal  Employment  Opportunity  Act 
by  a  public  employer  which  have  been 
referred  to  the  Department  of  Justice  by 
EEOC  pursuant  to  42  U.S.C.  2000e-6. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

The  records  in  this  system  of  records 
are  kept  under  authority  of  44  U.S.C. 

3101  and  in  the  ordinary  course  fulfilling 
the  responsibilities  assigned  to  CRT 
under  28  CFR  0.50,  0.51. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  FURPOSES  OF  SUCH  USES: 

The  system  is  used  by  employees  and 
officials  of  the  Department  to  make 
decisions  regarding  prosecution  of 
alleged  instances  of  employment 
discrimination;  to  issue  right  to  sue 
letters  on  behalf  of  individuals;  to  make 
policy  and  planning  determinations;  to 
prepare  annual  bu^et  requests  and 
justifications;  to  prepare  statistical 
reports  on  the  work  product  of  the 
Employment  Litigation  Section  and  to 
carry  out  other  authorized  internal 
functions  of  the  Department.  If  the 
Department  has  determined  to  initiate 
an  investigation  or  litigate  a  matter 
referred  by  EEOC  the  records  pertaining 
to  that  matter  are  not  contained  in  the 
system.  Such  records  and  their  routine 
uses  are  described  under  the  notice  for 
the  system  named:  Central  CTITlndex 
File  and  Associated  Records. 

A  record  relating  to  this  system,  or 
any  facts  derived  therefitnn  may  be 
disseminated  in  a  proceeding  before  a 
court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  CRT  is 
authorized  to  appear,  when  the  United 
States,  or  any  agency  or  subdivision 
therof,  is  a  party  to  litigation  ch*  has  an 
interest  in  litigation  and  such  records 
are  determine  by  CRT  to  be  arguably 
relevant  to  the  litigation.  A  record 


relating  to  this  system  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party’s  attorney 
for  the  purpose  of  negotiation  or 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining  or 
in  formal  or  informal  discovery 
proceedings. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  work-study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Releases  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  fi'om  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particiilar  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress:  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Adminstration 

(NARA)  and  to  the  General  Services 
Administration  (GSA): 

A  record  from  a  system  of  records  may 
be  disclosed  as  a  routine  use  to  NARA 
and  GSA  in  records  management 
inspections  conducted  tmder  the 
authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Information  in  the  systems  is  stored 
on  index  cards,  in  file  jackets,  and  in 
computer  disks  which  are  maintained  by 
the  Employment  Litigation  Section,  Civil 
Rights  Division.  If  the  charge  related  to  a 
public  educational  agency  or  institution 
and  was  filed  before  September  1977, 
such  information  may  be  maintained  by 
the  Educational  Opportunities  Section, 
Civil  Rights  Division. 

retrievability: 

Information  is  retrieved  primarily  by 
using  the  appropriate  Department  of 
Justice  file  number,  or  the  name  of  the 
charging  party,  or  the  state  in  which  the 
alleged  discrimination  occurred  or 
through,  other  logical  queries  to  the 
computer  based  system. 

SAFEGUARDS: 

Information  in  manual  and  computer 
form  is  safeguarded  and  protected  in 
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accordance  with  applicable 
Departmental  sercuirty  regulations  for 
systems  of  records.  Only  limited  number 
of  staff  members  who  are  assigned  a 
^ecific  identibcation  code  will  be  able 
to  use  the  computer  or  to  access  the 
stored  information. 

RETENTION  AND  DISPOSAL: 

If  the  Department  determines  not  to 
prosecute  a  matter  referred  by  the 
EEOC,  the  records  transmitted  with  the 
referral  are  returned  to  the  EEOC.  Other 
records  in  the  system  are  kept  for 
routine  use  by  the  Department  and  when 
no  longer  needed  are  sent  to  the  Federal 
Records  Center  or  are  destroyed  in 
accordance  with  records  retention  and 
disposal  schedules  as  established  by 
NARA. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Attorney  General,  Civil 
Rights  Division,  U.S.  Department  of 
Justice.  Washington,  D.C.  20530. 

NOTIFICATION  PROCEDURE: 

Same  as  the  above. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing 
with  the  envelope  and  letter  clearly 
marked  “Privacy  Access  Request.”  The 
request  should  indicate  the  state  where 
the  alleged  employment  discrimination 
took  place  and  the  employer  to  which 
the  charge  was  related.  The  requester 
should  also  provide  the  full  name  of  the 
individual  involved,  his  or  her  current 
address,  date  and  place  of  birth, 
notarized  signature  (28  CFR  16.41(b)J, 
any  other  known  information  which  may 
be  of  assistance  in  locating  the  record, 
and  a  return  address  for  transmitting  the 
information.  Access  requests  will  be 
directed  to  the  System  Manager  listed 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 
Disclosure  of  part  of  the  material  in  this 
system  may  be  prohibited  by  42  U.S.C. 
2000e-5(b).  42  U.S.C.  2000e-8(e)  and  44 
U.S.C.  3510(b].  Part  of  this  system  is 
exempted  from  access  and  contest 
under  5  U.S.C.  552a(k)(2]. 

RECORD  SOURCE  CATEGORIES: 

Source  of  information  in  this  system 
are  charging  parties,  information 
complied  and  maintained  by  EEOC,  and 
employees  and  officials  of  the 


Department  of  Justice  responsible  for 
the  disposition  of  the  referral  request. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
the  system  from  subsection  9d)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 

552(kJ(2).  Rules  have  been  promulgated 
in  accordance  with  the  requirements  of  5 
U.S.C.  553(b],  (c)  and  have  been 
published  in  the  Federal  Register. 

JUSTICE/CRT-008 

Files  on  Correspondence  Relating  to 
Civil  Rights  Matters  from  Persons 
Outside  the  Department  of  Justice. 

SYSTEM  LOCATION: 

U.S.  Department  of  Justice,  Civil 
Rights  Division  (CRTJ,  10th  and 
Constitution  Avenue  NW.,  Washington, 
DC  20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Persons  communicating  in  written 
form  in  person  or  by  telephone, 
including  complaints,  requests  for 
information  or  action,  or  expressions  of 
opinion  regarding  civil  rights  matters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  original 
correspondence  regarding  civil  rights 
matters  from  persons,  cover  letters  or 
notes  from  persons  referring  original 
correspondence  to  the  Department 
attorney  or  other  employees  notes 
regarding  the  correspondence,  and 
copies  of  CRT  responses  to  the  original 
correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

This  system  of  records  is  maintained 
pursuant  to  44  U.S.C.  3101  and  in  the 
ordinary  course  of  fulHlling  the 
responsibility  assigned  to  CRT  under  the 
provisions  of  28  CFR  0.50. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  system  is  used  by  employees  and 
officials  of  the  Department  to  respond  to 
incoming  correspondence,  to  compile 
statistics  for  use  in  preparation  budget 
requests,  to  insure  proper  disposition  of 
incoming  mail,  to  determine  the  status 
and  content  of  responses  to 
correspondence,  to  respond  to  inquiries 
from  Division  personnel,  OfHce  of 
Legislative  Affairs  and  Congressional 
offices  regarding  the  status  of 
correspondence,  and  to  carry  out  other 
authorized  functions  of  the  Department. 

A  record  relating  to  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 


court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  CRT  is 
authorized  to  appear,  when  the  United 
States,  or  any  agency  or  subdivision 
thereof,  is  a  party  to  litigation  or  has  an 
interest  in  litigation  and  such  records 
are  determined  by  CRT  to  be  arguably 
relevant  to  the  litigation.  A  record 
relating  to  this  system  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party's  attorney 
for  the  purpose  of  negotiation  or 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining  or 
in  formal  or  informal  discovery 
proceedings. 

Information  in  the  system  regarding 
individual  pieces  of  correspondence 
may  be  provided  to  Members  of 
Congress  upon  request  in  instances 
where  the  Members  making  the  request 
referred  the  correspondence  in  question 
to  the  Department. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  work-study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specibc  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress;  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration. 
(NARA)  and  to  the  General  Services 
Administration  (GSA): 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to 
NARA  and  GSA  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  in  the  system  are  primarily 
index  cards  and  original  letters  of  copies 
thereof. 

The  index  cards  and  incoming  letters 
are  stored  in  filing  cabinets  in  locked 
offices,  and  on  disks  for  automated 
office  equipment:  correspondents’ 
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names,  file  numbers,  the  type  of 
complaints,  CRT  respcmse  to 
complainants  or  other  corresponding 
persons,  and  records  of  referrals  are 
stored  on  magnetic  cartridges  fm*  access 
by  computer. 

retmcvabiuty: 

Information  may  be  retrieved  through 
use  of  card  index  hie  system,  automated 
office  equipment,  or  by  logical  queries  to 
the  computer  based  system.  The 
information  on  the  index  cards,  on  disks 
for  automated  office  equipment,  and  on 
the  computer  is  organized  into  indexes 
(1)  arranged  according  to  the  name  of 
citizens  that  corresponded  with  the 
Department  and  (2)  arranged  to  the 
name  of  members  of  Congress  or  White 
House  staff  Members  who  have  referred 
correspondence  to  the  Department. 

SAFEOUAROS: 

Information  in  the  system  is 
unclassihed.  Information  in  manual  and 
computer  form  is  safeguarded  and 
protected  in  accordance  with  applicable 
Departmental  security /regulations  for 
systems  of  records.  Only  a  limited 
number  of  staff  members  who  are 
assigned  a  specific  identification  code 
will  be  able  to  use  the  computer  or  to 
access  the  stored  information.  All 
records  in  the  system  are  protected  by 
locks  on  the  storage  facility,  computer, 
and  by  locks  on  the  room  that  contains 
the  records. 

RETENTION  AND  DI8ROSAU 

Records  are  disposed  of  in 
accordance  with  General  Records 
Schedule  23,  item  4. 

SYSTEM  MANAQER(S)  AND  AOOIIS8S: 

Assistant  Attorney  General,  Civil 
Rights  Division,  U.S.  Department  of 
Justice,  Washington,  D.C.  20530. 

NOTIFICATION  RROCEOURE: 

Same  as  above. 

RECORD  ACCESS  RROCEDURE: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing, 
with  the  envelope  and  the  letter  cleariy 
marked  “Privacy  Access  request.”  The 
request  should  include  the  name  of  the 
correspondent,  his  address  or  the  name 
of  the  Member  of  Congress  or  White 
House  staff  member  who  refeii'ed  the 
correspondence  to  the  Department,  if 
known,  the  Departmetn  of  Justice  file 
number,  if  known,  and  the  date  of  the 
correspondence.  The  requester  will  also 
provide  a  return  address  for  transmitting 
the  information.  Access  requests  will  be 
directly  to  the  System  Manager  listed 
above. 


CONTESTWia  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amendment  information  maintained  in 
the  system  should  direct  their  request  to 
the  System  Manager  listed  above, 
stating  clearly  and  concisely  what 
information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  system  are  the  original 
correspondents,  person  referring  original 
correspondence  to  die  Department,  and 
employees  and  officials  of  the 
Department  responsible  for  the 
disposition  of  t^  correspondence. 

SYSTEMS  EXEMPTED  FROM  CeVTAIN 
PROVISIONS  OF  THE  act: 

None. 

JUSTKE/CRT-009 
SYSTEM  name: 

Civil  Rights  Division  Travel  Reports. 

SYSTEM  location: 

United  States  Department  of  Justice, 
Civil  Rights  Division  (CRT),  10th  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20530. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 

system: 

All  persons  who  have  filed  travel 
authorization  forms  or  travel  voucher 
forms  for  official  travel  on  behalf  of 
CRT. 

categories  of  records  in  the  system: 

The  system  contains  information 
concerning  travel  expenditures  which 
were  recorded  on  travel  authorization 
forms  (Forms  OBD~l  and  DOJ-501]  and 
travel  voucher  forms  (Forms  OBD-157 
and  SF-1012)  by  CRT  employees  or 
other  persons  authorized  to  travel  for 
CRT  and  submitted  to  the  Budget  and 
Finance  Branch  of  CRT  fiom  fiscal  Year 
1972  to  the  present.  The  computerized 
data  covers  fiscal  years  1972  through 
1981. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

The  records  in  this  system  of  records 
are  kept  under  the  authority  of  44  U.S.C. 
3101  and  in  the  ordinary  course  of 
fulfilling  the  responsibilities  assigned  to 
CRT  under  28  CFR  0.50,  a51. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  in  this  system  are  used  to 
make  periodic  and  special  reports  to  the 
Administrative  Management  Section, 
CRT,  and  to  the  Budget  and  Finance 


Branch,  CRT,  for  use  in  controlling  and 
reviewing  CRT  expenditures.  Copies  of 
individual's  reports  may  be  disclosed  to 
the  individual  when  appropriate  forms 
are  not  submitted  following  a  return 
from  travel  status. 

A  record  relating  to  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  CRT  is 
authorized  to  appear,  when  the  United 
States,  or  any  agency  or  subdivision 
thereof,  is  a  party  to  litigation  or  has  an 
interest  in  litigation  and  such  records 
are  determine  by  CRT  to  be  arguably 
relevant  to  the  litigation.  A  record 
relating  to  this  system  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party's  attorney 
for  the  purpose  of  negotiation 
discussion  on  such  matters  as  settlement 
of  the  case  or  matter,  plea  bargaining  or 
in  formal  or  informal  Recovery 
proceedings. 

A  record  may  be  accessed  by 
volunteer  student  workers  and  students 
working  under  a  work-study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  firom  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress:  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subject  to  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration 
[[NARA)  and  to  the  Genera]  Services 
Administration  (GSA):  A  record  from  a 
system  of  records  may  be  disclosed  as  a 
routine  use  to  NARA  and  GSA  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POLICIES  AND  PRACTICES  FOR  STOfllNO, 
RETRIEVING,  ACCESSING,  RETAUNNO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Records  in  the  system  are  stored  on 
magnetic  tape  and  on  computer  punch 
cards,  on  monthly  and  periodic  and 
special  reports  printed  on  computer. 
Individual  vouchers  and  travel 
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NARA  and  GSA  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

A  record  contained  in  this  system  is 
stored  manually  in  alphabetical  order  in 
file  folders  in  a  storage  facility; 
abbreviated  or  summarized  information 
is  stored  on  manual  index  cards;  in 
chronologial,  cumulative,  notebooks;  on 
disks  in  automated  office  equipment; 
and  on  magnetic  disks  and  tapes. 

retrievabiuty: 

A  record  is  retrieved  by  the  name  of 
the  individual  or  person  making  a 
request  for  access  or  correction  of 
records. 

Summary  data  on  requests  received 
through  1986,  and  part  of  1987,  is 
retrieved  from  the  manual  index  cards, 
and  from  chronological  cumulative 
notebooks;  summary  data  as  of  the  1987 
implementation  of  the  computer  system 
is  retrieved  from  magnetic  disks  and 
tapes.  Summary  data  consists  of  such 
data  elements  as  name  of  requester, 
date  and  subject  of  request,  response 
date,  a  summary  of  the  response  letter, 
case  number,  and  date  appealed,  if 
applicable. 

safeguards: 

Access  to  records  is  limited  to 
personnel  of  the  FOI/PA  Branch  of  CRT 
and  known  Department  of  Justice 
personnel  who  have  a  need  for  the 
record  in  the  performance  of  their 
duties. 

Records  in  manual  and  computer  form 
are  a  safeguarded  and  protected  in 
accordance  with  applicable  Department 
security  regulations  for  systems  of 
records.  Only  a  limited  number  of  FOI/ 
PA  Branch  staff  who  are  assigned 
specific  identibcation  codes  will  be  able 
to  use  the  computer  and  to  access  the 
stored  information.  All  records  in  the 
system  are  protected  by  locks  on  the 
storage  facility,  the  computer,  and  the 
room  that  contains  the  records. 

RETENTION  AND  DISPOSAU 

Records  are  disposed  of  in  accordance 
with  General  Records  Schedule  14,  items 
16, 17, 18  and  items  25,  26,  27  and  28. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Attorney  General,  Civil 
Rights  Division,  U.S.  Department  of 
Justice,  10th  and  Constitution  Avenue, 
NW.,  Washington,  D.C.  20530. 

NOTIFICATION  PROCEDURE: 

Parts  of  this  system  are  exempted 
from  this  requirement  under  5  U.S.C. 


552a(jJ(2J  or  (k)(2J.  Address  inquiries  to 
the  System  Manager  listed  above. 

RECORD  ACCESS  PROCEDURE: 

Parts  of  ths  system  are  exempted  from 
this  requirement  under  5  U.S.C. 

552a(j)(2j  or  (k}(2).  To  the  extent  that 
this  system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  this  time  a 
request  for  access  is  received.  A  request 
for  access  to  a  record  contained  in  this 
system  shall  be  made  in  writing,  with 
the  envelope  and  letter  clearly  marked. 

“Privacy  Access  Request”.  Include  in 
the  request  the  name  of  the  individual 
involved,  his  birth  date  and  place,  or 
any  other  information  which  is  known 
and  may  be  of  assistance  in  locating  the 
record.  The  requester  shall  also  provide 
a  return  address  for  transmitting  the 
information.  Access  requests  should  be 
directed  to  the  System  Manager  listed 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  non-exempt  information 
maintained  in  the  system  should  direct 
their  request  to  the  System  Manager 
listed  above,  stating  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  system  are  the  individuals  and 
persons  making  requests,  the  systems  of 
records  searched  in  the  process  of 
responding  to  requests,  and  other 
agencies  referring  requests  for  access  to 
or  correction  of  records  originating  in 
CRT. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
certain  categories  of  records  in  the 
system  pursuant  to  the  provisions  of  5 
U.S.C.  552a(j)(2)  from  subsections  (c)(3), 

(d) ,  and  (g)  of  5  U.S.C.  552a;  in  addition, 
certain  categories  of  records  are 
exempted  pursuant  to  the  provisions  of  5 
U.S.C.  552a(k)(2)  from  subsection  (c)(3). 
and  (d)  of  5  U.S.C.  552a.  These 
exemptions  apply  only  to  the  extent  the 
records  contained  in  the  system  reflect 
ivestigatory  law  enforcement 
information.  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b),  (c),  and 

(e)  and  have  been  published  in  the 
United  States  Federal  Register. 


JUSTICE-EOIR-001 
SYSTEM  NAME: 

Records  and  Management  Information 
System  (JUSTICE/EOIR-001). 

SYSTEM  LOCATION: 

Executive  Office  for  Immigration 
Review,  Department  of  Justice,  5205 
Leesburg  Pike,  Suite  800,  Falls  Church. 
Virginia  22041.  The  system  is  also 
located  in  EOIR  field  offices  (see 
appendix  identified  as  JUSTICE/EOIR- 
999) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  contains  case-related 
information  pertaining  to  aliens  and 
alleged  aliens  brought  into  the 
immigration  hearing  process,  including 
certain  aliens  previously  or 
subsequently  admitted  for  lawful 
permanent  residence. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  includes  the  name,  file 
number,  address  and  nationality  of 
aliens  and  alleged  aliens,  decision 
memoranda,  investigatory  reports  and 
materials  compiled  for  the  purpose  of 
enforcing  immigration  laws,  exhibits, 
transcripts,  and  other  case-related 
papers  concerning  aliens,  alleged  aliens 
or  lawful  permanent  residents  brought 
into  the  administrative  adjudication 
process. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

This  system  is  established  and 
maintained  under  the  authority  granted 
the  Attorney  General,  pursuant  to  44 
U.S.C.  3101  and  3103  and  to  fulfill  the 
legislative  mandate  under  8  U.S.C.  1103. 
1226  and  1252.  Such  authority  has  been 
delegated  to  EOIR  by  8  CFR  Part  3. 

PURPOSE  OF  THE  SYSTEM: 

Information  in  this  system  serves  as 
the  official  record  of  immigration 
proceedings.  EOIR  employees  use  the 
information  to  prepare,  process  and 
track  the  proceedings.  The  information 
is  further  used  to  generate  statistical 
reports  and  various  documents,  i.e., 
hearing  calendars  and  administrative 
orders. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disseminated  to 
the  Department  of  State;  Federal  courts; 
Members  of  Congress;  the  alien  or 
alleged  alien’s  representative  or 
attorney  of  record;  and.  to  Federal,  State 
and  local  agencies.  Information  is 
disseminated  to  the  Department  of 
State,  pursuant  to  8  CFR  208.10(b),  to 
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allow  its  preparation  of  advisory 
opinions  regarding  applications  for 
political  asylum;  to  the  Federal  courts  to 
enable  their  review  of  EOIR 
administrative  decisions  on  appeal;  to 
Members  of  Congress  to  respond  to 
constituent  inquiries;  and,  to  the 
representative  or  attorney  of  record  to 
ensure  fair  representation.  Finally,  in 
any  claim  in  which  there  is  an  indication 
of  a  violation  or  potential  violation  of 
law,  whether  civil,  criminal  or 
regulatory  in  nature,  information, 
including  investigatory  information,  may 
be  disseminated  to  the  appropriate 
Federal,  State  or  local  agency  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  with 
enforcing  or  implementing  such  law. 

Release  of  information  to  the  news 
media  and  the  public:  Information 
permitted  to  be  released  to  the  news 
media  and  the  public  pursuant  to  28  CFR 
50.2  may  be  made  available  from 
systems  of  records  maintained  by  the 
Department  of  Justice  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a  particular 
matter  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

Release  of  information  to  Members  of 
Congress:  Information  contained  in  the 
system,  not  otherwise  required  to  be 
released  pursuant  to  5  U.S.C.  552,  may 
be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member’s  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record. 

Release  of  information  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  to  the  General  Services 
Administration  (GSA):  A  record  from 
the  system  of  records  may  be  disclosed 
to  NARA  and  GSA  for  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  frle  folders 
which  are  stored  in  file  cabinets.  A 
subset  of  the  records  is  maintained  on 
fixed  disks  or  removable  disk  packs 
which  are  stored  in  flie  cabinets.  All 
records  are  stored  in  secured  EOIR 
office  space. 

RETRIEV  ability: 

Manual  records  are  indexed  by  alien 
file  number.  Automated  records  are 
retrievable  by  a  variety  of  indentifying 
data  elements  including,  but  not  limited 
to,  alien  frle  number,  alien  name  and 
nationality. 


safeguards: 

Information  maintained  in  the  system 
is  safeguarded  in  accordance  with 
Department  of  Justice  rules  and 
procedures.  Record  files  are  maintained 
in  file  cabinets  accessible  only  to  EOIR 
employees.  Automated  information  is 
stored  on  either  frxed  disks  or 
removable  disk  packs  which  are  stored 
in  cabinets.  Only  EOIR  empoyees  in 
possession  of  specific  access  codes  and 
passwords  will  be  able  to  access 
automated  information.  All  manual  and 
automated  records  and  mediums  are 
located  in  EOIR  office  space  accessible 
only  to  EOIR  employees  and  locked 
during  off-duty  hours. 

retention  and  disposal: 

Record  files  are  retained  for  six 
months  after  the  final  disposition  of  the 
case,  then  forwarded  to  regional  Federal 
Records  Centers.  Automated  records  are 
maintained  in  EOIR  field  office  data 
bases  for  ninety  days  after  final 
disposition,  then  transferred  to  the  host 
computer  at  EOIR  headquarters  and 
retained  indefinitely. 

SYSTEM  MANAGER  AND  ADDRESS: 

Counsel  to  the  Director  Executive 
Office  of  Immigration  Review,  Offrce  of 
the  Chief  Immigration  Judge,  U.S. 
Department  of  Justice,  5203  Leesburg 
Pike,  Suite  1609  Falls  Church,  Virginia 
22041. 

notification  procedure: 

Address  all  inquiries  to  the  system 
manager  listed  above. 

RECORD  ACCESS  PROCEDURE: 

Portions  of  this  system  are  exempt 
from  disclosure  and  contest  by  5  U.S.C. 
522a  (kj(lj  and  (kj(2}.  Make  all  request 
for  access  to  those  portions  not  so 
exempted  by  writing  to  the  system 
manager  identified  above.  Clearly  mark 
the  envelop  and  letter  "Privacy  Access 
Requests”:  provide  the  fuU  name  and 
notarized  signature  to  the  individual 
who  is  the  subject  of  the  record,  his/her 
date  and  place  of  birth,  or  any  other 
identifying  number  or  information  which 
may  assist  in  locating  the  record:  and,  a 
return  address. 

CONTESTING  RECORD  PROCEDURES: 

Direct  all  requests  to  contest  or 
amend  information  maintained  to  the 
system  manager  listed  above.  State 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information. 

RECORD  SOURCE  CATEGORIES: 

Department  of  Justie  offices  and 
employees,  primarily  those  of  the 
Immigration  and  Naturalization  Service: 


the  Department  of  State  and  other 
Federal,  State  and  local  agencies;  and 
the  parties  to  immigration  proceedings 
and  their  witneses. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
certain  records  of  this  system  from  the 
access  provisions  of  the  Privacy  Act  (5 
U.S.C.  552a(d]]  pursuant  to  5  U.S.C.  552u 
(k)(l)  and  (k}(2j.  Rules  have  promulgated 
in  accordance  with  the  requirements  of  5 
U.S.C.  553  (bj,  (cj  and  (e)  and  have  been 
published  in  the  Federal  Register. 

JUSTICE/EOIR-999 

SYSTEM  name: 

Appendix  to  Executive  Office  for 
Immigration  Review  System  of  Records. 

EOIR  field  offices  are  located  as 
follows: 

Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  4420  N. 
Fairfax  Drive,  Room  414  Arlington, 

Virginia  22203 

Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  Richard  B. 
Russell  Federal  Building,  75  Spring  Street, 
SW.,  Room  1310,  Atlanta,  Georgia  30303 
Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  judge,  U.S. 
Appraisers  Building  103  ^uth  Gay  Street, 
Room  316  Baltimore,  Maryland  21202 
Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  John  F. 
Kennedy  Federal  Building,  Government 
Center,  Room  510-A  Boston,  Massachusetts 
02203 

Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  219  South 
Dearborn  Street  Room  423,  Chicago, 

Illinois  60604 

Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  Federal 
Building,  1100  Commerce  Street  Room 
2C12  Dallas,  Texas  75242 
Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  Federal 
Office  Building,  1961  Stout  Street,  Room 
1708,  Denver,  Colorado  80202 
Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  511  East 
San  Antonio,  U.S.  Courthouse,  Room  509, 

El  Paso,  Texas  79901 
El  Paso  Service  Processing  Center,  8915 
Montana,  El  Paso,  TX  79925 
Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  2320 1.a 
Branch  Street,  Room  2235,  Houston,  Texas 
77004 

Houston  Detention  Facility,  15850  Export 
Plaza  Drive,  Houston,  TX  77032 
Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  300  North 
Los  Angeles  Street,  Room  2001  Los 
Angeles,  California  90012 
Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  Interfirst 
Bank  Tower,  222  East  Van  Buren, 
Harlingen,  Texas  78550 
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Port  Isabel  Service  Processing  Center.  Route 
3,  Box  1200,  Building  37.  Los  Fresnos,  TX 
78566 

Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  7880 
Biscayne  Bouleva^,  8th  Floor,  Miami, 
Florida  33138 

Krome  North  Processing  Center,  Office  of  the 
Immigration  Judge,  Snapper  Creek  Station, 
Miami,  Florid  33116 
Executive  Office  for  Immigration  Review, 
Offfce  of  the  Immigration  Judge,  Federal 
Building,  970  Broad  Street  Room  308, 
Newark,  New  Jersey  07102 
Executive  Office  for  Immigration  Review, 
OfHce  of  the  Immigration  Judge,  26  Federal 
Plaza,  Room  13130,  New  York,  New  York 
10278 

Varick  Street  Service  Processing  Center,  201 
Varick  Street,  Room  645,  New  York,  New 
York  10014 

Executive  Office  for  Immigration  Review. 
Office  of  the  Immigration  fudge,  211 
Highway  165  South,  Oakdale.  Louisiana 
71463 

Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  Federal 
Building,  Room  3114,  230  Norffi  First 
Avenue,  Phoenix,  Arizona  85025 
INS  Detention  Camp,  Highways  80  and  09, 
Florence,  Arizona  85232 
Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  727  East 
Durango  Boulevard,  Room  AS13,  San 
Antonio,  Texas  78206 
Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  Samuel 
Fox  Building,  850 Sixth  Avenue,  Suite  400 
San  Diego,  California  92101 
Office  of  the  Immigration  Judge,  1115  N. 
Imperial  Avenue,  First  Floor,  El  Centro, 
California  92243 

Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  630 
Sansome  Street  Room  404,  San  Francisco, 
California  94111 

Executive  Office  for  Immigration  Review, 
Office  of  the  Immigration  Judge,  Key  Tower 
Building,  1000  Second  Avenue.  Suite  3150 
Seattle,  Washington  98104 

JUSTICE/INS-001 

SYSTEM  NAME: 

The  Immigration  and  Naturalization 
Service  Index  System,  which  consists  of 
the  following  subsystems: 

A.  Agency  information  control  record 
index. 

B.  Alien  address  reports  index  and 
records. 

C  Alien  enemy  index  and  records. 

D.  Automobile  decal  parking 
identification  system  for  employees. 

E.  Centralized  index  and  records 
(Master  Index). 

F.  Congressional  Mail  Unit 
Correspondence  control  index. 

G.  Document  vendors  and  alters 
index. 

H.  Enforcement  indexes. 

I.  Group  one.  (a)  Contact  index,  (b) 
Information  index,  (c)  Antismuggling 
index  (general),  (d)  Criminal  narcotic, 


and  subversive  index,  (e)  Suspect  third 
party  index. 

2.  Group  two.  (a)  Air  detail  office 
index,  (b)  Anti-smuggling  information 
centers.  Canadian  and  Mexican  borders. 

(c)  Border  Patrol  Academy  index,  (d) 
Boarder  Patrol  sectors  general  index,  (e) 
Fraudulent  Document  Center  index. 

3.  Enforcement  correspondence 
control  index. 

L  Examinations  indexes. 

1.  Application  and  petition  system. 

2.  Correspondence  control  index. 

3.  Service  lookout  system. 

}.  Extension  training  program 
enrollees. 

K.  Finance  Section  indexes. 

1.  Accounts  with  creditors. 

2.  Accounts  with  debtors. 

L  Freedom  of  Information 

correspondence  control  index. 

M.  Intelligence  indexes. 

N.  Microfilmed  manifest  records. 

O.  Naturalization  and  citizenship 
indexes. 

1.  Naturalization  and  citizenship 
docket  cards. 

2.  Examiners  docket  lisls  of 
petitioners  for  naturalization. 

3.  Master  docket  list  of  petitions  for 
naturalization  pending  one  year  or  more. 

P.  Office  of  Professional 
Responsibility  investigations  index  and 
records. 

Q.  Property  issued  to  employees. 

R.  Security  access  clearance  index. 

S.  White  House  and  Attorney  General 
correspondence  control  index. 

T.  Health  record  system. 

U.  Personal  data  card  system. 

V.  Compassionate  cases  system. 

W.  Emergency  reassignment  index. 

X.  Alien  documentation,  identification 
and  telecommimications  (ADIT)  system. 

SYSTEM  UXU^nONS: 

A.  Central  Office:  425  Eye  Street, 

NW.,  Washington,  DC  20536. 

B.  Regional  Offices:  (1)  Burlington,  Vt.; 

(2)  Fort  Snelling,  Twin  Cities,  Minn.:  (3) 
Dallas,  Tex.;  (4)  Laguna  Nigel,  Calif. 

C.  District  offices  in  the  United  States; 
(1)  Anchorage,  Alaska;  (2)  Atlanta,  Ga.; 

(3)  Baltimore,  Md.;  (4)  Boston,  Mass.;  (5) 
Buffalo.  N.Y.;  (6)  Chicago,  III;  (7) 
Cleveland,  Ohio;  (8)  Dallas.  Tex.;  (9) 
Denver,  Colo.;  (10)  Detroit  Mich.;  (11)  El 
Paso,  Tex.;  (12)  Hartford,  Conn.;  (13) 
Helena.  Mont.;  (14)  Honolulu,  Hawaii; 
(15)  Houston,  Tex.;  (16)  Kansas  City, 
Mo.;  (17)  Los  Angeles,  Calif.;  (18)  Miami, 
Fla.;  (19)  Newark,  N.J.;  (20)  New 
Orleans,  La.;  (21)  New  York,  N.Y.;  (22) 
Omaha.  Nebr.;  (23)  Philadelphia,  Pa.; 

(24)  Phoenix,  Aiiz.;  (25)  Portland,  Maine; 
(26)  Portland,  Oreg.;  (27)  St.  Albans,  Vt.; 
(28)  St  Paul,  Minn.;  (29)  San  Antonio, 
Tex.;  (30)  San  Diego,  Calif.;  (31)  San 


Francisco,  Calif.;  (32)  San  Juan,  P.R.;  (33) 
Seattle,  Wash.;  (34)  Arlington,  Va. 

D.  District  offices  in  foreign  countries: 
(1)  Hong  Kong,  B.C.C.;  (2)  Mexico  City. 
Mexico;  (3)  Rome.  Italy. 

E.  Sub-offices:  (1)  Agana,  Guam;  (2) 
Albany,  N.Y.;  (3)  Cincinnati,  Ohio;  (4) 
Indianapolis,  Ind.;  (5)  Harlingen,  Tex.; 

(6)  Las  Vegas,  Nev.;  (7)  Louisville,  Ky.; 

(8)  Memphis.  Tenn.,  (9)  Milwaukee, 

Wis,;  (10)  Norfolk,  Va.;  (11)  Oklahoma 
City,  Okla.;  (12)  Pittsburgh,  Pa.;  (13) 
Providence,  R.L;  (14)  Reno,  Nev.;  (15)  St. 
Louis,  Mo.;  (16)  Salt  Lake  City,  Utah:  (17) 
Spokane,  Wash. 

F.  Bordem  Patrol  Sector 
Headquarters:  (1)  Blaine,  Wash.;  (2) 
Buffalo,  N.Y.;  (3)  Chula  Vista,  Calif.;  (4) 
Del  Rio,  Tex.;  (5)  Detroit,  Mich.;  (6)  El 
Centro,  Calif.;  (7)  El  Paso,  Tex.;  (8) 

Grand  Forks,  N.  Dak.;  (9)  Havre,  Mont.; 
(10)  Houlton,  Maine;  (11)  Laredo,  Tex.; 
(12)  Livermore,  CaliL;  (13)  Marfa,  Tex.; 
(14)  McAllen,  Tex.;  (15)  Miami,  Fla.;  (16) 
New  Orleans,  La.;  (17)  Ogdensburg, 

N.Y.;  (18)  Spokane,  Wash.;  (19)  Swanton, 
Vt.;  (2)  Tucson,  Ariz.;  (21)  Yuma,  Ariz. 

G.  Border  Patrol  Academy,  Los 
Fresnos,  Tex.:  Federal  Law  Enforcement 
Training  Center  (FLETC),  Glynco,  Ga. 

H.  Charlotte  Amalie,  St.  Thomas,  V.I. 

I.  Sub-offices  in  foreign  countries:  (1) 
Athens,  Greece:  (2)  Frankfurt,  Germany: 
(3)  Naples,  Italy;  (4)  Palermo,  Italy;  (5A) 
Rome,  Italy;  (6)  Tokyo,  Japan;  (7) 

Vienna,  Austria. 

J.  El  Paso  Intelligence  Center  (EPIC), 

El  Paso,  Tex. 

Addresses  of  offices  are  listed  in  the 
telephone  directories  of  the  respective 
cities  listed  above  under  the  heading 
‘‘United  States  Government, 

Inunigration  and  Naturalization 
Service.” 

CATEGORIES  OF  INDIVIOUALS  COVERED  BV  THE 
SYSTEM: 

A.  Agency  information  control  record 
index  (Location  A,  supra).  Individuals 
named  or  referenced  in  documents 
classiHed  for  national  security  reasons. 

B.  Alien  address  reports  index  and 
records  (Location  A,  supra).  Aliens 
required  to  report  addresses. 

C.  Alien  enemy  index  and  records 
(Location  A,  supra). 

1.  Alien  enemies  who  were  interned 
during  World  War  II. 

2.  Americans  of  Japanese  ancestry 
(Niser)  who  returned  to  Japan  and, 
during  World  War  II,  either  accepted 
employment  by  the  Japanese 
Government  or  became  naturalized  in 
Japan. 

D.  Automobile  decal  parking 
identiffcation  for  employees  (Location 
B-3,  supra).  Current  INS  employees  who 
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have  the  privilege  of  parking  their  cars 
on  government  premises. 

E.  Centralized  index  and  records 
(Master  Index]  (Locations  A,  C,  D.  E, 
and  I,  supra). 

1.  Individuals  covered  by  provisions 
of  the  immigration  and  nationality  laws 
of  the  United  States. 

2.  Individuals  who  are  under 
investigation,  were  investigated  in  the 
past,  or  who  are  suspected  of  violating 
the  criminal  or  civil  provisions  of 
treaties,  statutes.  Executive  orders,  and 
Presidential  proclamations  administered 
by  the  Immigration  and  Naturalization 
Service,  and  witnesses  and  informants 
having  knowledge  of  such  violations. 

F.  Congressional  Mail  Unit 
correspondence  control  index  (Location 
A,  supra). 

1.  Individuals  named  in 
correspondence  received,  including  INS 
employees  and  past  employees;  Federal, 
State,  and  local  officials;  and  members 
of  the  general  public. 

2.  Individuals  named  in  reports  or 
correspondence  received,  as  individuals 
investigated  in  the  past  or  under  active 
investigation,  or  suspected  of  violations 
of  the  criminal  or  civil  provisions  of 
statutes  enforced  by  INS,  including 
Presidential  proclamations  and 
Executive  orders  relating  thereto,  and 
witnesses  and  informants  having 
knowledge  of  violations. 

G.  Document  vendors  and  alterers 
index  (Location  B-4;  duplicates  in 
several  INS  offices  in  the  Western  and 
Southern  regions).  Individuals  who  are 
alleged  immigration  law  violators 
involved  in  the  supply  of  fraudulent 
documents. 

H.  Enforcement  indexes. 

I.  Group  one  (Locations  A,  B,  C,  and  E 
supra);  (a)  Contact  index;  (b)  Informant 
index;  (c)  Anti-smuggling  index 
(general);  (d)  Criminal,  immoral, 
narcotic,  racketeer  and  subversive 
indexes;  (e)  Suspect  third  party  index. 

1.  Individuals  who  are  in  a  position  to 
know,  learn  of,  and  assist  in  locating 
aliens  illegally  in  the  United  States;  (2) 
individuals  who  have  significant 
knowledge  of  foreign  or  domestic 
organizations  subversive  in  nature  and 
are  willing  to  appear  as  Government 
witnesses  or  cooperate  with  INS  on  a 
continuing  basis;  (3)  individuals  who  are 
known  or  suspected  of  being 
professional  arrangers,  transporters, 
harborers,  and  smugglers  of  aliens;  who 
operate  or  conspire  to  operate  with 
others  to  facilitate  the  surreptitious 
entry  of  an  alien  over  a  coastal  or  land 
border  of  the  United  States;  and 
witnesses  having  knowledge  of  such 
matters;  (4)  individuals  who  are  known 
or  suspected  of  being  habitual  or 
notorious  criminals,  immorals,  narcotic 


violators  or  racketeers,  or  subversive 
functionaries  or  leaders;  (5)  individuals 
who  are  known  or  believed  to  be 
engaged  in  fraud  operations  involving 
the  preparation  and  submission  of  visa 
petitions  and  other  applications  for 
beneHts  administered  by  INS;  or  the 
preparation  and  submission  of 
applications  for  immigrant  visas  and/or 
Department  of  Labor  certiHcations,  or 
the  niing  of  false  United  States  birth 
registrations  for  alien  children  to  enable 
them  to  pose  as  citizens  or  to  enable 
parents  who  are  immigrant  visa 
applicants  to  evade  the  labor 
certiHcation  requirement. 

2.  Group  two.  (a)  Air  detail  office 
index  (Location  j,  supra).  Individuals 
who  are  pilots  and/or  owners  of  private 
aircraft  flying  between  the  United  States 
and  foreign  countries;  individuals  who 
engage  in  or  are  suspected  of  being 
engaged  in  illegal  activity  such  as  alien 
smuggling  or  entry  without  inspection. 

(b)  Anti-smuggling  information 
centers,  Canadian  and  Mexican  borders 
(Locations:  northern  border,  F-19,  supra; 
southern  border, ),  supra).  Individuals 
who  are  known  or  suspected  of  being 
smugglers  or  transporters  of  illegal 
aliens. 

(c)  Border  Patrol  Academy  index 
(Location  G,  supra).  Students  or  former 
students  at  the  Border  Patrol  Academy; 
INS  officers  attending  advanced  training 
classes  at  the  Academy  or  the  Federal 
Law  Enforcement  Training  Center 
(FLETC). 

(d)  Border  Patrol  sectors  general  index 
(Location  F,  supra).  Past  or  present  INS 
employees;  individuals  who  are  law 
violators,  witnesses,  contacts, 
informants,  members  of  the  general 
public.  Federal,  state,  county,  and  local 
officials. 

(e)  Fraudulent  Documents  Center 
index  (Location ),  supra).  Individuals 
who  are  members  of  the  general  public, 
notaries,  public,  state  and  local  birth 
registration  officials  and  employees, 
immigration  law  violators,  vendors  of 
documents,  donors  of  documents, 
midwives,  and  witnesses.  Also  included 
in  the  system  are  names  and 
information  about  fictitious  persons 
used  by  counterfeiters  or  alterers  of 
citizenship  documents. 

3.  Enforcement  correspondence 
control  index  (Location  A,  supra),  (a) 
Individuals  named  in  correspondence 
received,  including  employees,  past 
employees,  and  odiers;  (b)  individuals 
named  in  documents,  reports,  or 
correspondence  as  individuals  under 
current  or  past  investigation,  suspended 
of  violation  of  the  criminal  or  civil 
provisions  of  the  statutes  enforced  by 
INS,  including  Executive  orders  and 
Presidential  proclamations,  and 


witnesses  and  informants  having 
knowledge  of  violations. 

I.  Examinations  indexes  (Location  A, 
supra;  duplicates  in  some  local  offices): 

1.  Application  and  petition  index: 
individuals  who  have  filed  or  assisted  in 
niing  petitions  to  classify  aliens  for  the 
issuance  of  immigrant  visas. 

2.  Correspondence  control  index: 
members  of  the  general  public. 

3.  Service  lookout  system:  violators  or 
suspected  violators  of  the  criminal  or 
civil  provisions  of  statutes  enforced  by 
INS. 

).  Extension  training  program 
enrollees  (Location  A,  supra).  INS 
employees  and  other  Federal  agency 
employees  enrolled  in  extension  training 
program  courses  administered  by  INS. 

K.  Finance  Section  indexes  (Locations 
A  and  B,  supra):  (1)  Accounts  with 
creditors;  (2)  Accounts  with  debtors. 

(a)  Individuals  who  are  indebted  to 
the  United  States  Government  for  goods, 
services,  or  benefits  or  for 
administrative  Bnes  and  assessments. 

(b)  Employees  who  have  received 
travel  advances  or  overpayments  from 
the  United  States  Government,  who  are 
in  arrears  in  their  accoimts,  or  who  are 
liable  for  damage  to  Government 
property. 

(c)  Vendors  who  have  furnished 
supplies,  material,  equipment,  and 
services  to  the  Government. 

(d)  Employees,  witnesses  and  special 
deportation  attendants  who  have 
performed  official  travel. 

(e)  Employees  and  other  individuals 
who  have  a  valid  claim  against  the 
Government. 

L  Freedom  of  Information 
correspondence  control  index  (Locations 
A,  B,  C,  D,  E  F,  G.  H,  and  I,  supra). 
Individuals  who  request  access  to  or 
copies  of  records  maintained  by  INS, 
under  the  provisions  of  the  Freedom  of 
Information  Act  (5  U.S.C.  522). 

M.  Intelligence  indexes  (Locations  A 
and  B,  supra).  Individuals  who  have  or 
are  suspected  of  having  violated  the 
criminal  or  civil  provisions  of  the 
statutes  enforced  by  INS. 

N.  Microfilmed  manifest  records 
(Locations  A,  C-28,  C-10,  C-20,  and  C- 
29,  supra).  Individuals  who  have  arrived 
or  departed  by  aircraft  or  vessel  at  a 
United  States  port. 

O.  Naturalization  and  citizenship 
indexes  (Locations  C  and  E,  supra, 
except  E^,  E-7,  E-8,  and  E-13). 

1.  Naturalization  and  citizenship 
docket  cards.  Individuals  seeking 
benefits  under  Title  III  of  the 
Immigration  and  Nationality  Act  of  1958, 
as  amended. 

2.  Examiners  docket  lists  of 
petitioners  for  naturalization.  Petitioners 
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for  naturalization  and  their 
beneficiaries. 

3.  Master  docket  list  of  petitionert  for 
naturalization  pending  one  yeeu*  or  more. 
Petitioners  for  naturalization  and  their 
beneficiaries. 

P.  Office  of  Professional 
Responsibility  investigations  index  and 
records  (Location  A.  B,  C.  D,  E.  F,  G.  H, 

I,  and  /  supra).  (1)  INS  employees  who 
are  the  subjects  of  complainants 
directed  to,  or  inquiries  or 
investigations  conducted  by,  the  Office 
of  Professional  Responsibility:  (2) 
individuals  (complainants)  who  write  to 
the  Office  of  Professional 
Responsibility;  (3)  individuals 
(complainants)  who  write  to  the 
Commissioner  or  Regional 
Commissioners  or  other  officials  erf  INS 
and  whose  corresponderree  is  referred 
to  the  Office  of  Prafesskmal 
Responsibility:  (4)  employees  of 
agencies  of  the  Federal  Govenuneni. 
other  than  INS,  about  whom  information 
indicating  possible  criminal  or 
administrative  misconduct  has  been 
developed  during  the  course  of  routine 
investigation  by  components  of  the 
Department  of  Justice,  when  such 
information  is  furnished  to  the  Office  of 
Professional  Responsibility  for  referral, 
if  warranted,  to  an  apppropriate 
investigative  component  of  the 
Department  of  Justice,  or  to  another 
government  agency. 

Q.  Property  issued  to  employees 
(Locations  A,  B,  C.  E,  and  F.  supra.)  INS 
employees  who  have  been  issued 
property  for  use  in  performance  of 
official  duties. 

R.  Security  access  clearance  index 
(Location  A,  supra).  Current  INS 
employees  who  have  been  cleared  for 
access  to  documents  and  materials 
classified  in  the  interest  of  national 
security. 

S.  White  House  and  Attorney  General 
correspondence  control  index  (Location 
A,  supra).  Individuals  named  in  or 
originating  correspondence  referred  to 
INS  by  stajfi  of  the  White  House  or 
Attorney  General. 

T.  Health  record  system  (Location  A. 
supra).  Persons  at  Location  A  who  have 
requested  health  services  or  required 
emeigency  treatment 

U.  Personal  data  card  system 
(Locations  A  and  B.  supra).  Employees 
and  former  employees  of  INS. 

V.  Compassionate  cases  system 
(Locations  A  and  B.  supra).  INS 
employees  who  have  requested 
transfers  for  personal  reasons. 

W.  Emergency  reassignment  index 
(Locations  B,  G  E.  and  F.  supra).  INS 
employees  who  would  be  reassigned  to 
other  duty  stations  in  case  of 
emergency. 


X.  Alien  documentation, 
identification,  and  telecommunications 
(ADIT)  system  (Locatiem  A  suiN’a). 

Aliens  lawfully  admitted  for  (permanent 
residence,  commuters  and  ofoer 
authorized  frequent  border  crossings, 
and  nonimmigrant  persons  other  foan 
transients. 

Categories  of  records  in  the  system;  A 
Agency  information  control  record  index.  The 
system  contains  reference  and  locater  data 
on  the  following  kinds  of  documents: 

1.  Top  secret  and  secret  materials 
classified  as  national  security 
information,  including  all  copies 
prepared  from  controlled  documents 
originated,  received,  or  transmitted  by 
INS  officers. 

2.  Confidential  material  originated  by 
other  agencies  and  referred  to  INS, 
including  all  copies  prepared  from 
controlled  documents. 

3.  All  investigative  reports,  responses 
to  sectirity  checks,  and  intelligence 
material  received  from  sources  within 
the  Department  of  Justice  and  other 
Feder^  intelligence  sources. 

B.  Alien  ad(fress  report  index  and 
records.  Hiis  system  contains  an  index 
and  copies  of  Form  1-53.  Alien  Address 
Report  required  to  be  filed  January  1  of 
each  year  by  afiens  in  the  United  States. 

C.  Alien  enemy  index  and  records. 

This  system  contains  a  microfilm  index 
and  files  containing  various  forms, 
reports,  and  other  information. 

D.  Automobile  decal  parking 
identification  system  for  employees. 

This  system  contains  a  list  by  number  of 
each  Department  of  Justice  decal  car 
sticker  issued  to  local  INS  employees. 

E.  Centralized  index  and  recxirds 
(Master  Index).  The  system  consists  of 
index  records  and  related  records  and 
files  containing  various  forms, 
applications  and  petitions  for  benefits 
under  the  immigration  and  nationality 
laws,  reports  of  investigation, 
statements,  reports,  correspondence, 
and  memorandums.  Record  which  may 
be  accessed  electronically  are  limited  to 
index  and  file  locater  data  including 
name,  identifying  number,  data  and 
place  of  birth,  date  and  port  of  entry, 
coded  status  transaction  data,  and 
location  of  relating  records  or  files. 

F.  Congressional  Mail  Unit 
correspondence  control  index.  This 
system  contais  a  locator  record  for  each 
report  of  piece  of  correspondence 
received,  reflecting  the  name  of  the 
individual  and  the  number  of  the  subject 
filed  in  which  specified  information 
concerning  the  individual  is  maintained. 

G.  Dociunent  vendors  and  alterers 
index.  This  system  consists  of  “mug 
book'*  photos  of  alleged  immigration  law 
violators  involved  in  the  supply  of 


fraudulent  documents,  and  data  relating 
to  the  pictured  violators  including  name, 
aliases,  vital  statistics,  method  of 
operation,  list  of  convictions,  present 
location,  and  source  of  material. 

H.  Enforcement  indexes,  1.  Group  one, 

(a)  Contact  index:  (b)  Informant  index: 

(cj  Antismuggling  index  (general);  (d) 
Criminal,  immoral,  narcotic,  racketeer 
and  subversive  indexes;  (e)  Suspect 
third  party  index.  These  systems  of 
records  are  maintained  on  Form  G-598, 
Contract  Record:  Form  G~189,  Informant 
Record:  Form  G-170,  Smuggler 
Information  Index  Card:  and  other  index 
cards  containing  reference  and  file 
locater  data  on  the  individuals, 
including  in  some  cased  biographic  data, 
address,  and  a  brief  description  of 
activities. 

2.  Group  two,  (a)  Air  detail  o^ice 
index.  The  primary  record  in  the  system 
is  Form  I-92A  Report  of  Private  Aircraft 
Arrival,  which  is  executed  by  the 
inspecting  official  upon  arrival  of  a 
private  aircraft  from  foreign  territory. 
There  are  also  index  cards,  forms, 
investigative  reports,  records,  and 
correspondence  on  aircraft  arrivals, 
failures  to  report  for  inspection,  and 
known  or  suspected  alien  smuggling 
operations  using  aircraft  and  microfiche 
indexes  containing  names  of  owners  of 
aircraft  of  United  States  registery. 

(b)  Anti-smuggling  information 
centers.  Canadian  and  Mexican  borders. 
This  system  contains  Form  G-170. 
Smuggler  Information  Index  Card,  other 
index  cards,  and  correspondence 
relating  to  anti-smuggling  activities. 
These  indexes  are  in  loose  leaf  form  and 
are  distributed  to  Border  Patrol  offices 
in  the  border  areas. 

(c)  Border  Patrol  Academy  index.  This 
system  contains  general  information  and 
correspondence  regarding  each  students 
academic  progress  in  training.  The 
information  is  maintained  on  the 
following  forms:  SW-91,  Probationary 
Achievement  Report  SW  91A. 

Scholastic  Grade  Worksheet  SW-91B. 
lOBTC  Achievement  Report- 
Immigration  Inspector:  SW-91C  lOBTC 
Achievement  Report-Investigator:  SW- 
96,  Class  Rating  Form:  SW-123,  Training 
Data:  SW-282,  Registration  Information 
Form:  SW-446,  Conduct  and  Efficiency 
Report  of  Probationary  Employee-5  W 
and  10  Months  Exam  Grades. 

(d)  Border  Patrol  sectors  general 
index.  This  system  contains  indexes, 
forms,  reports,  and  records  relating  to 
activities  of  the  Border  Patrol  including 
Form  1-14,  Record  or  Apprehension  of 
Seizure  Form  1-326,  Prosecution  Reports: 
Form  1-263 A  and  1-263B.  Record  of 
Sworn  Statement:  Form  1-195,  Criminal 
Prosecution  Control  Card;  Form  I-263W, 
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Record  of  Sworn  Statement-Witness; 

Form  1-236,  Prosecution  Reports;  Form 
G-170.  Smuggler  Information  Index 
Card;  Form  C-296,  Report  of  Violation  of 
Section  239,  Immigration  and 
Nationality  Act;  Form  C-330,  Notice  of 
Action  Information;  Form  C-445. 

Conduct  and  Efficiency  Evaluation  of 
Probationary  Appointees;  From  C-598, 
Contact  Record.  This  system  also 
contains  copies  of  correspondence  and 
memorandums  between  INS  offices  and 
outside  agencies  and  individuals,  as 
well  as  photographs  of  some  violators  of 
the  immigration  laws  of  individuals 
suspected  of  being  involved  in 
immigration  law  violations. 

(e)  Fraudulent  Document  Center 
index.  This  system  contains  birth 
certificates,  baptismal  certiHcates,  and 
other  indentiHcation  documents  used  by 
aliens  to  support  their  fraudulent  claims 
to  United  States  citizenship.  Most  of  the 
documents  are  genuine;  however,  there 
are  also  counterfeit  and  altered 
documents  in  the  system.  Also 
contained  in  the  system  are  cross 
indexes,  investigative  reports,  and 
records  of  individuals  involved  in  fraud 
schemes  or  whose  documents  have  been 
put  to  fraudulent  usage. 

3.  Enforcement  correspondence 
control  index.  This  system  contains 
reference  and  locator  information  on 
documents,  reports,  and  correspondence 
received  in  the  offices  of  the  Associate 
Commissioner,  Enforcement,  Records 
are  maintained  on  Form  C-617, 
Correspondence  Control  Card,  and  Form 
CO-147,  Call-up  Index — Domestic 
Control. 

1.  Examinations  indexes.  1. 

Application  and  petition  systems.  This 
system  contains  petitioners*  names,  date 
and  place  of  birth,  names  of  prior 
spouses,  immigration  “A”  number  if  an 
alien,  and  date  of  marriage  if  married; 
beneficiarys’  names,  date  and  place  of 
birth,  immigration  "A”  number  if  any, 
names  of  spouses,  and  nationality  code, 
and  the  names,  dates,  and  places  of 
birth  of  any  children:  Name  of  the 
person  administering  the  oath  or 
preparing  the  form,  if  other  than  a 
Government  employee. 

2.  Correspondence  control  index.  This 
system  contains  reference  and  locator 
information  on  documents,  reptorts  and 
correspondence  received  in  the  office  of 
the  Associate  Commissioner, 
Examinations.  Records  are  maintained 
on  Form  C-617,  Correspondence  Control 
Card. 

3.  Service  lookout  system.  This  system 
contains  names  and  reference  data  on 
violators,  alleged  violators,  and 
suspected  violators  of  the  criminal  or 
civil  provisions  of  the  statutes  enforced 
by  INS. 


}.  Extension  training  program 
enrollees.  This  system  contains 
correspondence  and  records  of  each 
enrollee’s  test  scores;  dates  of  actions 
such  as  mailing  of  lesson  materials,  test 
results,  and  certificates  of  completion; 
and  dates  of  receipt  of  tests. 

K.  Finance  Section  indexes.  1. 

Accounts  with  creditors.  Records  are 
vendors’  invoices,  purchase  orders, 
travel  vouchers,  and  claims  bled  by 
appropriation  for  the  bscal  year  from 
which  payment  is  chargeable. 

2.  Accounts  with  debtors.  Records 
consist  of  bill  for  inspection  services 
performed  under  the  Act  of  March  2, 

1931;  fees,  bnes,  penalties,  and 
deportation  expenses  assesed  pursuant 
to  the  Immigration  and  Nationality  Act; 
and  employee  indebtedness  for  travel 
advances,  for  the  unofficial  use  of 
Government  facilities  and  services,  for 
damage  to  or  loss  of  Government 
property,  and  for  erroneous  or 
overpayment  of  compensation  for  travel 
expenses. 

L.  Freedom  of  Information 
correspondence  control  index.  Records 
are  kept  on  Form  C-617. 

Correspondence  Control  Card,  and 
include  reference  and  locator 
information  on  each  request  for 
information  received  under  the  Freedom 
of  Information  Act. 

M.  Intelligence  indexes.  Records 
include  reference  and  locator 
information  on  documents,  reports, 
bulletins,  and  correspondence:  Records 
are  categorized  by  name,  violation,  and 
activity. 

N.  Microblmed  manifest  records.  The 
system  contains  microblmed  indexes 
and  arrival  and  departure  manifests 
with  brief  biographical  data  and  facts  of 
arrival  and  departure.  Arrival  records 
for  certain  ports  date  from  1891,  and 
departure  records  date  from  1900. 
Records  are  not  complete,  as  some 
records  were  destroyed  and  not 
microfilmed. 

O.  Naturalization  and  citizenship 
indexes.  1.  Naturalization  and 
citizenship  docket  cards.  Docket  cards 
are  3x5  or  5x8  index  cards  for  each 
applicant,  benebciary,  or  petitioner, 
recording  type  of  application,  date  of 
receipt,  ble  and/or  petition  number, 
court  number  where  petition  for 
naturalization  was  bled,  and  reference 
number  of  the  individual’s  case  ble. 

2.  Examiners’  docket  lists  of 
petitioners  for  naturalization.  Records 
are  maintained  on  Form  N-476, 
Examiner’s  Docket  List,  and  record  court 
of  naturalization  jurisdiction,  petition 
number,  petition  bling  date,  court 
number,  name  of  petitioner,  name  of 
benebciary,  proposed  recommendation 
by  the  naturalization  examiner,  reasons 


of  continuance,  and  reference  number  of 
the  individual’s  case  ble. 

3.  Master  docket  lists  of  petitions  for 
naturalization  pending  one  year  or  more. 
Records  are  maintained  on  Form  N-476. 
Examiner’s  Docket  List,  and  contain 
reference  and  locater  information  on 
petitions  pending  for  one  year  or  longer. 

P.  Office  of  Professional 
Responsibility  investigations  index  and 
records.  This  system  of  records  consists 
of  complaints  filed  against  INS 
employees,  the  results  of  investigations 
into  those  complaints,  and  actions  taken 
after  completion  of  the  investigations. 
This  system  also  includes  all  records 
developed  pursuant  to  special 
assignments  given  to  the  Office  of 
Professional  Responsibility  by  the 
Commissioner  or  Regional 
Commissioners  as  well  as  records 
containing  information  indicating 
possible  misconduct  by  employees  of 
the  Federal  Gavemment,  other  than  the 
INS,  which  have  been  furnished  to  the 
Office  of  Prefessional  Responsibility  for 
referral,  if  warranted,  to  the  appropriate 
investigative  authority. 

Q.  Property  issued  to  employees. 
Records  are  maintained  on  Form  G-570, 
Record-Recept — Property  Issued  to 
Employees,  which  lists  name, 
description  of  property,  serial  number, 
dates  issued  and  returned,  employee's 
initials,  and  supervisor’s  initials. 

R.  Security  access  clearance  index. 
Records  are  kept  on  3X5  index  cards 
listing  employee’s  name,  dated  when 
clearances  were  granted,  and  levels  of 
clearance.  Related  records  and  reports 
are  maintained  by  the  Office  of 
Managemented  by  the  Office  of 
Management  and  Finance.  Department 
of  justice. 

S.  White  House  and  Attorney  General 
correspondence  control  index.  Records 
are  maintained  on  Form  G-617. 
Correspondence  Control  Card,  and 
contain  reference  and  locator 
information  on  correspondence 
addressed  to  the  President  and  the 
Attorney  General  which  has  been 
referred  to  INS  for  appropriate  attention. 

T.  Health  record  system.  Records  are 
kept  on  5X7  index  cards  listing  name, 
date,  and  treatment  given. 

U.  Personal  data  card  system.  Records 
are  kept  on  Form  G-74,  Personal  Data 
Card,  for  each  employee  or  former 
employee.  Information  includes  name, 
date  of  birth,  height,  weight,  sex,  blood 
type,  photograph,  and  color  of  hair  and 
eyes. 

V.  Compassionate  cases  system. 
Records  are  kept  on  3X5  index  cards 
containing  employees’  name,  position, 
grade,  present  location,  date  of  request, 
date  circulated  to  committee. 
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disposition,  and  (when  applicable)  new 
location  of  employee.  Relating  records 
include  the  employee's  request:  Form  G- 
410,  Employee  Qualification-Skills 
Inventory;  local  and  regional 
recommendations,  medical  statements 
(where  applicable),  records  of 
committee  actions,  and  response  to 
employee. 

W.  Emergency  reassignment  index. 
Records  are  kept  on  Form  G-560, 
Emergency  Activity  Project  Assignment. 
Information  includes  name,  age,  grade, 
title,  official  station,  residence, 
telephone  number,  and  emergency 
assignment  activity. 

X.  Alien  documentation,  identification 
and  telecommunications  (ADIT)  system. 
Records  consist  of  formatted  data  base 
records  of  personal  and  biographical 
information  such  as  name,  date  of  birth, 
picture  and  fingerprint  coordinates, 
height,  mother’s  first  name,  father’s  first 
name,  city/town/village  of  birth. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

A.  General,  applicable  to  all  Service 
index  system,  includes  but  is  not  limited 
to:  Sections  103,  265  and  290  and  Title  III 
of  the  Immigrations  and  Nationality  Act, 
hereinafter  referred  to  as  the  Act  (66 
Stat.  163),  as  amended  (8  U.S.C.  1103;  8 
U.S.C.  135;  8  U.S.C.  1360),  and  the 
regulations  pursuant  thereto. 

B.  Specific,  applicable  to  some  of  the 
indexes,  including  but  not  limited  to: 

1.  Executive  Order  11652,  and  28  CFR 
17.79-Agency  control  information  record 
index,  and  Access  clearance 
information  system. 

2.  31  U.S.C.  66a — Finance  Section 
indexes. 

3  Title  III  of  the  Act,  as  amended  (8 
U.S.C.  section  1401  through  1503),  and 
the  regulations  promulgated 
thereunder — ^Naturalizations  and 
citizenship  indexes. 

4.  Sections  235  and  287  of  the  Act,  as 
amended  (8  U.S.C.  1225:  and  8  U.S.C. 
1357),  and  the  regulations  promulgated 
pursuant  thereto— Personnel 
investigations. 

5.  Section  231  of  the  Act,  as  amended 
(8  U.S.C.  1221) — Micro-filmed  manifest 
records. 

6.  40  U.S.C.  483 — Property 
management  system. 

7.  5  U.S.C.  4113 — Extension  training 
program. 

8.  5  U.S.C.  552.  The  Freedom  of 
Information  Act  requires  certain  record 
keeping;  this  system  was  established 
and  is  maintained  in  order  to  enable  INS 
to  comply  with  this  requirement. 

9.  5  U.S.C.  301 — Health  Record 
System.  Personal  Data  Card  System,  and 
Compassionate  Cases  System. 


10.  Executive  Order  11490 — 

Emergency  Reassignment  Index. 

11.  Section  204,  214,  and  290  of  the 
Act,  as  amended  (8  U.S.C.  1254, 1184, 
1360) — ^Application  and  petition  system, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

This  system  of  records  is  used  to 
serve  the  public  by  providing  data  for 
responses,  when  authorized,  to  written 
inquiries,  complaints  and  so  forth.  It  is 
also  used  to  administer  the 
management,  operational,  and 
enforcement  activities  of  the  Service. 

The  records  are  used  by  officers  and 
employees  of  the  Service  and  the 
Department  of  Justice  in  the 
administration  and  enforcement  of  the 
immigration  and  nationality  laws,  and 
related  statutes,  including  the  processing 
of  applications  for  benefits  under  these 
laws,  detecting  violations  of  these  laws, 
and  for  referrals  for  prosecution. 
Relevant  information  contained  in  this 
system  of  records  may  be  disclosed  as 
follows: 

A.  To  clerks  and  judges  of  courts 
exercising  naturalization  jurisdiction  for 
the  purpose  of  filing  petitions  for 
naturalization  and  to  enable  such  courts 
to  determine  eligibility  for  naturalization 
or  grounds  for  revocation  of 
naturalization. 

B.  To  the  Department  of  State  in  the 
processing  of  petitions  or  applications 
for  benefits  under  the  Immigration  and 
Nationality  Laws,  Act,  and  all  other 
immigration  and  nationality  laws, 
including  treaties  and  reciprocal 
agreements. 

C.  To  other  federal,  state,  and  local 
government  law  enforcement  and 
regulatory  agencies,  foreign 
governments,  the  Department  of 
Defense,  including  all  components 
thereof,  the  Department  of  State,  the 
Department  of  the  Treasury,  the  Central 
Intelligence  Agency,  the  Selective 
Service  System,  the  United  States  Coast 
Guard,  the  United  Nations,  INTERPOL 
and  individuals  and  organizations 
during  the  course  of  investigation  in  the 
processing  of  a  matter  or  a  proceeding 
within  the  purview  of  the  immigration 
and  nationality  laws,  to  elicit 
information  required  by  the  Service  to 
carry  out  its  functions  and  statutory 
mandates. 

D.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law 
(whether  civil,  criminal  or  regulatory  in 
nature)  to  the  appropriate  agency, 
(whether  federal  state,  local  or  foreign) 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violations  or  charged  with  enforcing  or 
implementing  the  statute,  rule. 


regulation  or  order  issued  pursuant 
thereto. 

E.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  the 
immigration  and  nationality  laws,  or  of 
a  general  status  within  Service 
jurisdiction,  or  by  regulation,  rule,  or 
order  issued  pursuant  thereto,  to  a  court, 
magistrate,  or  administrative  tribunal 
and  to  opposing  counsel  in  the  course  of 
discovery. 

F.  To  a  federal,  state,  local  or  foreign 
government  agency  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  loan,  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency’s 
decision  on  the  matter. 

G.  To  a  federal,  state  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses.  If  necessary  to  obtain 
information  relevant  to  a  decision  of  this 
Service  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license 
grant  or  other  benefit. 

H.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  the 
laws  of  another  nation,  (whether  civil  or 
criminal)  to  the  appropriate  foreign 
government  agency  charged  with 
enforcement  or  implementing  such  laws: 
to  international  organizations  engaged 
in  the  collection  and  dissemination  of 
intelligence  concerning  criminal  activity, 

I.  To  the  Office  of  Management  and 
Budget  in  connection  with  the  review  of 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19  at  any  stage  of 
the  legislative  coordination  and 
clearance  process  as  set  forth  in  that 
Circular. 

J.  To  other  Federal  agencies  for  the 
purpose  of  conducting  national 
intelligence  and  security  investigations. 

K.  To  an  applicant,  petitioner  or 
respondent  or  to  his  or  her  attorney  or 
representative  (as  defined  in  8  CFR 
l.l(j))  in  connection  with  any  proceeding 
before  the  Service. 

L.  To  a  federal,  state,  local  or  foreign 
government  agency  on  a  discretionary 
and/or  reciprocal  basis  in  response  to 
its  request,  to  assist  in  the  collection  or 
repayment  of  loans  and  fraudulantly- 
secured  benefits  or  grants. 

M.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a  particular 
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case  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

N.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member’s  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

O.  To  General  Services 
Administration  and  National  Archives 
and  Records  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C. 

and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Generally,  index  records  and  cards 
are  stored  in  manually  operated  index 
machines,  file  drawers,  and  boxes;  other 
information  is  stored  manually  as  paper 
records  in  file  folders  at  location  B,  C,  E, 
F,  and  H,  supra.  Inactive  files  are  stored 
at  Federal  Records  Centers,  Exceptions 
are  as  follows: 

A.  Alien  address  report  index  and 
records:  Forms  1-53,  Alien  Address 
Report,  are  microfilmed  in  the  order  in 
which  they  are  received.  An  index  is 
maintained  on  microfiche  and  on 
computer-readable  magnetic  tape. 

B.  Alien  documentation,  identification, 
and  telecommunications  (ADIT]  system 
information  is  stored  on  magnetic  tape 
and  disks.  Original  forms  completed  by 
the  individuals  are  filed  with  other 
records  described  for  the  subsystem 
“Centralized  index  and  records." 

C.  Alien  enemy  index:  Index  records 
are  maintained  on  microfilm.  Actual 
files  are  stored  in  Federal  Records 
Centers. 

D.  Centralized  index  and  records: 

Most  records  are  paper  documents 
stored  in  file  folders.  Those  index 
records  which  can  be  accessed 
electronically  are  stored  on  magnetic 
disk  and  tape. 

E.  Enforcement  indexes:  Original 
index  cards  and  records  are  stored  in 
manually  operated  file  drawers  and 
machines.  Some  records  are  also 
maintained  in  the  automated  system 
published  in  a  notice  entitled  “JUSTICE/ 
DEA-INS-111,  Automated  Intelligence 
Records  Systems  (Pathfinder),” 

F.  Examinations  indexes:  (1) 
Application  and  petition  system  records 
are  stored  on  magnetic  media  at  the 
Department  of  Justice  Data  Management 
Service.  Original  paper  fcrms  completed 
by  the  individuals  are  filed  with  other 
records  in  the  subsystem  called 
“Centralized  index  and  records"  (2) 
Service  lookout  system  records  are 
maintained  on  magnetic  tape  and  in 


printed  looseleaf  reference  books  at 
ports  of  entry. 

RETRIEV  ability: 

Generally,  records  are  indexed  and 
retrievable  by  name  and/or  “A”  or  “C” 
file  number  Exceptions  are  as  follows: 

A.  Air  detail  office  index  system: 
Aircraft  data  is  filed  in-numerical 
sequence,  within  each  calendar  year. 

B.  Intelligence  indexes:  Records  are 
retrieved  by  name  within  organization, 
activity,  or  type  of  violation. 

C.  Examiners’  docket  lists  of 
petitioners  for  naturalization,  and 
Master  Docket  lists  of  petitions  for 
naturalization  pending  one  year  or  more, 
are  filed  chronologically  for  each  court 
exercising  naturalization  jurisdication. 
Relating  records  are  filed  by  petition 
number. 

Access  controls:  Records  are 
safeguarded  in  accordance  with 
Department  of  Justice  rules  and 
procedures.  INS  officers  are  located  in 
buildings  imder  seciuity  guard,  and 
access  to  premises  is  by  official 
identification.  All  records  are  stored  in 
spaces  which  are  locked  outside  of 
normal  office  hours.  Many  records  are 
stored  in  cabinets  or  machines  which 
are  locked  outside  of  normal  office 
hours.  Access  to  automated  system  is 
controlled  by  restricted  passward  for 
use  of  remote  terminals  in  secured 
areas. 

RETENTION  AND  DISPOSAL: 

Several  general  rules  apply  to  many 
subsystems  of  records: 

A.  Alien  registration  records  are 
retained  for  100  years  from  the  closing 
data  or  date  of  last  actions. 

B.  Correspondence  control  cards 
(forms  G-617]  are  normally  retained  for 
one  year  following  the  year  in  which 
created. 

C.  Correspondence  portions  of  subject 
files  are  normally  retained  no  longer 
than  two  years.  Records  are  then  either 
microfilmed  or  destroyed  by  burning. 

D.  Records  in  policy  portions  of 
subject  files  are  retained  indefinitely. 

E.  Indexes  and  records  not 
specifically  mentioned  are  retained  only 
so  long  as  they  serve  a  useful  purpose. 

F.  Records  are  destroyed  by 
shredding,  burning,  or  as  provided  in 
disposal  schedules. 

^ceptions  to  the  general  practices 
are  as  follows: 

A.  Alien  documentation, 
identification,  and  telecommunications 
(ADIT]  system  records  are  maintained 
until  naturalization,  death,  or  other 
material  change  in  status  of  the 
individual,  or  until  the  registration  card 
is  relinquished. 


B.  Air  detail  office  index:  Forms  I-92A 
are  retained  for  five  years. 

C.  Border  Patrol  trainee  examination 
papers  are  destroyed  six  months  after 
the  trainee  officer  completes  his 
probationary  year. 

D.  Centralized  index  records  stored  on 
magnetic  disk  and  tape  are  updated 
periodically  and  maintained  for  the  life 
of  the  relating  record.  Original  index 
cards  are  microfilmed,  then  destroyed. 

E.  Compassionate  cases  system 
records  are  retained  for  three  years  after 
completion  of  action. 

F.  Congressional  Mail  Unit 
correspondence  control  index  records 
are  retained  for  three  years. 

G.  Emergency  reassignment  index 
records  are  destroyed  upon  the  transfer, 
separation,  retirement,  or  death  of  the 
employee. 

H.  Enforcement  indexes  relating  to 
law  violators  and  witnesses  are  retained 
for  three  years.  Routine  investigations 
records  are  destroyed  when  the 
investigation  is  closed.  Correspondence 
control  records  are  destroyed  after  final 
action  on  the  subject  matter. 

I.  Examinations  indexes:  (1] 
Application  and  petition  system  records 
are  deleted  from  the  automated  data 
base  five  years  after  the  date  of  the  last 
activity.  Inactive  records  will  be  stored 
on  magnetic  tape  for  an  additional  five 
years.  (2]  Service  lookout  system 
records  are  deleted  five  years  after 
insertion,  imless  removed  at  an  earlier 
date  or  reinserted  by  the  listing  agency. 

J.  Finance  Section  indexes:  accounts 
with  creditors  and  debtors  are  retained 
for  two  years,  fi'om  the  close  of  the 
fiscal  year  to  which  they  relate  and  then 
are  transferred  to  Federal  Records 
Centers  for  storage  and  disposition. 

K.  Freedom  of  Information 
correspondence  control  index  cards  and 
records  of  requests  under  appeal  or 
litigation  are  retained /or  s/x  years  after 
date  affinal  action. 

L  Health  records  are  retained  for  six 
years  after  the  date  of  the  last  entry. 

M.  Intelligence  indexes:  records  are 
maintained  indefinitely. 

N.  Naturalization  examiners,  docket 
lists  and  master  docket  lists  are  retained 
for  two  years.  Naturalization  and 
citizenship  docket  cards  are  purged  after 
applications  are  rejected,  closed, 
granted,  or  denied,  or  petitions  for 
naturalization  are  granted,  denied,  or 
nonfiled. 

O.  Microfilmed  manifest  records  are 
retained  permanently. 

P.  Personal  data  cards  are  retained  for 
three  years  after  the  employee  is 
separated  (Location  A.  supra].  In 
regional  offices  (Location  B.  supra]. 
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records  are  destroyed  after  the 
employee  is  separated. 

Q.  Personnel  investigations  records 
are  destroyed  at  the  close  of  the  fiscal 
year  following  the  year  of  investigation. 
However,  Operation  Clean  Sweep 
records  are  being  retained  until  the 
program  is  terminated.  Records  of 
criminal  investigation  are  retained  as 
long  as  the  information  serves  a  useful 
purpose. 

R.  Security  access  clearance  index 
records  are  destroyed  upon  the 
separation,  death,  or  retirement  of  the 
employee. 

S.  White  House  and  Attorney  General 
correspondence  control  index  cards  are 
retained  for  one  year  beyond  the 
expiration  of  the  term  of  the  President. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager.  Servicewide,  is 
the  Associate  Commissioner, 

Information  Systems  (Location  A, 
supra). 

B.  The  Associate  Commissioner, 
Information  Systems,  is  the  sole 
manager  of  the  following  subsystems: 

1.  Agency  information  control  record 
index. 

2.  Alien  address  reports  index  and 
records. 

3.  Alien  documentation,  identification 
and  telecommunications  (ADIT)  system. 

4.  Alien  enemy  index. 

5.  Centralized  index  and  records 
(Master  Index). 

6.  Congressional  Mail  Unit 
correspondence  control  index. 

7.  Document  vendors  and  alterers 
index. 

8.  Enforcement  correspondence 
control  index. 

9.  Examinations  indexes:  (1) 
Application  and  petition  system:  (2) 
Correspondence  control  index;  (3) 
Service  lookout  system. 

10.  Finance  Section  indexes. 

11.  Freedom  of  Information 
correspondence  control  index 

12.  Health  record  system. 

13.  Intelligence  indexes. 

14.  Microfilmed  manifest  records. 

15.  Property  issued  to  employees. 

16.  Security  access  clearance  index. 

17.  White  House  and  Attorney 
General  correspondence  control  index. 

C.  The  following  officials  are  system 
managers  for  special  subsystems: 

1.  Automobile  decal  parking 
identification  for  employees:  Deputy 
Regional  Commissioner  (Location  B-4, 
supra). 

2.  Enforcement  indexes,  group  one 
(Contact  index;  informant  index; 
AntismuggUng  index  (general);  Ck'iminal, 
immoral,  narcotic,  racketeer  and 
subversive  indexes;  Su^ect  third  party 
index):  the  ranking  Service  officer  of  the 


offices  in  v\diich  the  indexes  are 
maintained  (Locations  A,  B,  C,  and  E, 
supra. 

3.  Enforcement  indexes,  group  two:  (a) 
Ah  detail  office  index;  Deputy  Director 
(Location  ),  supra),  (b)  Antismuggling 
information  centers;  (1)  Canadian 
border.  Chief  Patrol  Agent  (Location  F- 
19,  supra);  (2)  Mexican  Border,  Deputy 
Director  (Location  ].  supra),  (c)  Border 
Patrol  Academy  index:  Chief  Patrol 
Agent  (Locations  G,  supra),  (d)  Border 
Patrol  sectors  general  index;  Chief 
Patrol  Agent  (Location  F,  supra),  (e) 
Fraudulent  Document  Center  index 
(Location  J,  supra). 

4.  Compassionate  cases  system: 
Associate  Commissioner,  Information 
Systems.  (Location  A,  supra);  Regional 
Commissioners  (Location  B,  supra). 

5.  Emergency  reassignment  index; 
Regional  Commissioners  (Location  B, 
supra);  Disrict  Directors  (Location  C. 
supra);  Officers  in  charge  (Location  E, 
supra);  Chief  Patrol  Agents  (Location  F. 
supra). 

6.  Extension  training  program 
enrollees:  Chief,  Employee  Development 
Branch,  Office  of  Assistant 
Commissioner,  Personnel  (Location  A, 
supra). 

7.  Naturalization  and  citizenship 
indexes:  (a)  Naturalization  and 
citizenship  docket  cards,  and 
Examiners’  docket  lists  of  petitioners  for 
naturalization:  District  Directors 
(Location  C,  supra):  Officers  in  Charge 
(Location  E,  suprau  except  E-6,  E-7,  E-8, 
and  E^13),  (b)  Master  docket  lists  of 
petitions  for  naturalization  pending  one 
year  or  more:  The  Associate 
Commissioner,  Information  Systems 
(Location  A,  supra);  Regional 
Commissioners  (Location  B,  supra); 
District  Directors  (Location  C,  supra); 
O^oers  in  charge  (Location  E,  supra, 
except  E-6,  E-7,  E-^,  and  E-13). 

8.  Personnel  data  card  system: 
Associate  Commissioner,  Information 
Systems  (Location  A.  supra);  Regional 
Commissioners  (Location  B,  supra). 

NOTIFICATION  PROCEDUflE: 

A.  Inquiries  should  be  addressed  to 
the  FOIA/PA  Officer  at  the  INS  affice 
where  the  recoiil  is  maintained  or  (if 
unknown)  to  the  FOIA/PA  Officer.  INS, 
425 1  Street  NW.  Washington,  D.C. 

20536. 

B.  Systems  totally  exempt  from 
disclosure  pursuant  to  5  U.S.C.  532a  (j) 
and  (k)  listed  below: 

1.  Agency  information  and  control 
record  index. 

2.  Document  vendors  and  alterers 
index. 

3.  Emergency  reassignment  index. 

4.  Enforcement  indexes,  group  one:  (a) 
Contact  index,  (b)  Informant  index,  (c) 


I 

Anti-smuggling  index  (general),  (d) 
Criminal,  immoral,  narcotic,  racketeer, 
and  subversive  indexes,  (e)  Suspect 
third  party  index. 

5.  Enforcement  indexes,  group  two: 
Anti-smuggling  information  centers, 
Canadian  and  Mexican  borders. 

6.  Examinations  indexes:  Service 
lookout  system. 

7.  Intelligence  indexes. 

RECORD  ACCESS  PROCEDURE: 

In  all  cases,  requests  for  access  to  a 
record  from  any  record  subsystem  shall 
be  in  writing  by  mail  or  in  person.  If  a 
request  for  access  is  made  in  writing, 
the  envelope  and  letter  shall  be  clearly 
marked  “Privacy  Access  Request,”  The 
requester  shall  include  a  description  of 
the  general  subject  matter  and  if  known, 
the  relating  file  number.  To  identify  a 
record  relating  to  an  individual,  the 
requester  should  provide  the 
individual’s  full  name;  date  and  place  of 
birth;  alien,  citizen,  and,  if  appropriate, 
the  date  and  place  of  entry  into  or 
departure  from  the  United  States,  The 
rquester  shall  also  provide  a  return 
address  for  transmitting  the  information. 

Most  of  the  subsystems  of  records 
contain  information  which  the  Attorney 
General  has  exempted  fi'om  disclosure 
pursuant  to  5  U.S.C.  552a(j)  and  (k),  and 
records  which  are  classified  pursuant  to 
Executive  order.  Each  requester  will  be 
accorded  access  to  tiie  records  relating 
to  himself  only  to  the  extent  that  such 
records  are  not  within  the  scope  of 
exemptions  and  are  not  classified. 

CONTESmia  RECORD  PROCEDURES: 

Any  individual  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  his  request  to  the 
INS  office  diat  maintains  his  record  or  if 
not  known  to  the  FOIA/PA  Officer.  INS 
4251  Street,  NW.  Washington,  D.C. 

20536  or  to  the  office  in  which  he 
believes  a  record  concerning  him  may 
exist.  The  request  should  state  clearly 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information. 

Record  source  categories;  Basic 
information  contained  in  INS  records  is 
supplied  by  individuals  on  Department 
of  State  and  INS  applications  and 
reports.  Other  information  comes  from 
inquiries  and/or  complaints  from 
members  of  the  general  public  and 
members  of  the  Congress;  referrals  of 
inquiries  and/or  complaints  directed  to 
the  White  House  or  Attorney  General: 
INS  reports  of  investigation,  sworn 
statements^  correspondence  and 
memorandums;  official  reports, 
memorandums,  and  written  referrals 
from  other  government  agencies. 
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including  Federal,  state,  and  local,  and 
from  various  courts  and  regulatory 
agencies;  information  from  foreign 
government  agencies  and  international 
organizations;  and  personnel  and 
administrative  applications  and  forms. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)  (3)  and 
(4);  (d);  (e)(1).  (2).  and  (3);  (e)(4)  (G).  (H); 
(e)(5)  and  (8);  and  (g);  of  the  Privacy  Act 
These  exemptions  apply  to  the  extent 
that  information  in  the  subsystems  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a  (j)  and  (k).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b),  (c);  and 
(e)  and  have  been  published  in  the 
Federal  Register  as  additions  to  Title  28, 
Code  of  Federal  Regulations  (28  CFR 
16.99). 

JUSTICE/INTERPOL-001 
SYSTEM  name: 

The  INTERPOL-United  States 
National  Central  Bureau  (INTERPOL- 
USNCB)  (Department  of  Justice) 
INTERPOL-USNCB  Records  System. 

SYSTEM  location: 

INTERPOL-U.S.  National  Central 
Bureau,  Department  of  Justice.  Room 
800,  Shoreham  Bldg.,  Washington,  DC 
20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  conAdcted 
or  are  subjects  of  a  criminal 
investigation  with  international  aspects; 
specific  deceased  persons  in  connection 
with  death  notices;  individuals  who  may 
be  associated  with  certain  weapons, 
motor  vehicles,  artifacts,  etc.,  stolen 
and/or  involved  in  a  crime;  victims  of 
criminal  violations  in  the  United  States 
or  abroad;  and  INTERPOL-USNCB 
personnel  involved  in  litigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  program  records  of  the 
INTERK)L-USNCB  consists  of  criminal 
and  non-criminal  case  files.  The  Hies 
contain  flngerprint  records,  photographs, 
criminal  investigative  reports,  radio 
messages  (international),  teletype 
messages  (internal  U.S.),  log  sheets, 
computer  printouts,  letters,  memoranda, 
and  statements  of  witnesses  and  parties 
to  litigation. 

These  records  relate  to  fugitives, 
wanted  persons,  lookouts  (temporary 
and  permanent),  specific  missing 
persons,  deceased  persons  in  connection 
with  death  notices.  Information  about 
individuals  includes  names,  alias,  date 
of  birth,  address,  physical  description. 


various  identification  numbers,  reason 
for  the  record  or  lookout,  and  details 
and  circumstances  surrounding  the 
actual  or  suspected  violation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

22  U.S.C.  263a. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

In  the  event  a  record(s)  in  this  system 
(?/ records  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute,  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  piu^uant 
thereto,  the  relevant  records  may  be 
referred,  as  a  routine  use  to  the 
appropriate  law  enforcement  and 
criminal  justice  agencies  whether 
federal,  state,  local  or  foreign,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  barged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulations  or  order 
issued  pursuant  thereto.  A  record  may 
be  disclosed  to  federal,  state  or  local 
agencies  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license 
grant  or  other  beneflt;  to  federal 
agencies  in  response  to  their  request  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency’s  decision  on  the 
matter.  A  record  may  be  disclosed  to 
appropriate  parties  engaged  in  litigation 
or  in  preparation  of  possible  litigation, 
e.g.,  to  potential  witnesses  for  the 
purpose  of  securing  their  testimony 
when  necessary  before  courts, 
magistrates  or  administrative  tribunals; 
to  parties  and  their  attorneys  for  the 
purpose  of  proceeding  with  litigation  or 
settlement  of  disputes;  to  individuals 
seeking  information  by  using 
established  discovery  procedures, 
whether  in  connection  with  civil, 
criminal,  or  regulatory  proceedings;  to 
foreign  governments  in  accordance  with 
formal  or  informal  international 
agreements;  to  local,  state,  federal  and 
foreign  agents;  to  the  Treasury 
Enforcement  Communications  System 


[TECSJ  (Treasury/CS  00.244);  to  the 
International  Criminal  Police 
Organization  (INTERPOL)  General 
Secretariat  and  National  Central 
Bureaus  in  member  countries;  to  the 
INTERPOL  Supervisory  Board,  an 
international  board  comprised  of  three 
judges  having  oversight  responsibilities 
regarding  the  purpose  and  scope  of 
personal  information  maintained  in  the 
international  archives  of  INTERPOL;  to 
employees  and  officials  of  financial  and 
commercial  business  Hrms  and  private 
individuals  where  such  release  is 
considered  reasonably  necessary  to 
obtain  information  to  further 
investigative  efforts  or  to  apprehend 
criminal  offenders;  to  other  third  parties 
during  the  course  of  an  investigation  to 
the  extent  necessary  to  obtain 
information  pertinent  to  the 
investigation;  and  to  translators  of 
foreign  languages  as  necessary.  In 
addition,  records  are  accessed  by 
INTERPOL-USNCB  employees  and  by 
volunteer  students  and  students  working 
under  a  college  work-study  program 
who  have  a  need  for  the  records  in  the 
performance  of  their  duties. 

Release  of  Information  to  the  News 
Media: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  speciHc  information  in  the  context  of 
a  particular  case  would  constitute  an 
imwarranted  invasion  of  personal 
privacy. 

Release  of  Information  to  Members  of 
Congress: 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice,  not  otherwise  required  to  be 
released  pursuant  to  5  U.S.C.  552,  may 
be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member’s  behalf  when  the  Member  or 
staff  requests  the  information  in  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record. 

Release  of  information  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  to  the  General  Services 
Administration  (GSA): 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to 
NAJIA  and  GSA  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C  2904  and  2906. 
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POUCiES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO,  ASSESSINO,  RETAININO,  AND 
DISP08INQ  OF  RECORDS  M  THE  STSTEM: 

STORAGE: 

Information  is  stored  in  file  folders 
and  on  microfilm  in  the  INTERPOL- 
United  States  National  Central  Bureaus 
Ma^ietic  disks  in  the  INTERPOL  Case 
Tracking  System  (CTSj  are  stored  at  the 
Justice  Data  Center,  U.S.  Department  of 
jastice.  and  certain  limited  data,  e.g., 
diat  which  concerns  fugitives  and 
wanted  persons,  is  stored  in  die 
Treasury  Enforcement  Communications 
System  (TE(SJ  TREASURY/CS«L244,  a 
system  published  by  die  U,S. 

Department  of  the  Treasury. 

retrievabhjty: 

information  is  retrieved  primarily  by 
name,  file  name,  system  identification 
number,  personal  identification  number, 
and  by  weapon  or  motor  vehicle  number 
or  by  other  identifying  data.  Mor  to 
1975,  case  files  were  arranged  by  name 
of  subject  Between  1975  and  1979  case 
files  were  sequentially  numbered.  Since 
October  1979,  files  have  been  arranged 
by  year,  mondi  and  sequential  number. 

8AFEQUAR08: 

Information  maintained  on  magnetic 
disks  is  safeguarded  and  protect^  in 
accordance  with  Department  rules  and 
procedures  governing  the  handling  of 
computerized  information.  Only  those 
inditidoals  q^edficaily  aullior^ed  and 
assigned  an  identification  code  by  the 
system  manager  will  have  access  to  the 
computer.  Idratification  codes  will  be 
assigned  only  to  those  INTERPOL- 
USNCB  employees  who  require  access 
to  the  information  to  perform  their 
ofiicial  duties.  In  addition,  access  to  the 
information  must  be  accompanied 
through  a  terminal  which  is  located  in 
the  INTERPOL-USNCB  office  that  is 
occupied  twenty-four  hours  a  day. 
Information  in  file  folders  and  in 
microfilm  records  is  stored  in  file 
cabinets  in  the  same  secured  area. 

RETEMTION  AND  OISPOSAU 

Case  fiiles  opened  after  April  5, 1982 
have  been  stored  tm  microfilm  (41 CFR 
Sec.  101-11.506).  Ic  addittoa.  records 
that  were  closed  prior  to  April  5. 1982 
but  are  recalled  from  the  Federal 
Archives  and  Records  Center  (FARC) 
are  also  microfilmed. 

Case  files  that  were  closed  prior  to 
April  5, 1982  are  transferred  to  tlw 
FARC  two  years  friun  the  date  the  case 
is  closed  and  are  destroyed  twenty 
years  thereafer,  if  there  has  been  no 
recall  faom  the  FARC  and  no  case 
activity. 

Case  files  dosed  as  of  April  5, 1982 
and  thereafter  are  disposed  of  as 


follows:  The  hard  copy  (paper  record)  of 
the  case  file  may  be  destroyed  when  the 
microfilm  records  have  been  verified  for 
clearness,  completeness  and  accuracy. 
The  microfilm  record  of  the  case  file  is 
destroyed  ten  years  after  dosing  of  the 
case,  if  there  has  been  no  case  activity. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  INl'EkPOL-United  States 
National  Cental  Bureau,  Department  of 
Justice,  Room  800,  Shoreham  Building, 
Washington,  DC  20530. 

NOTIFICATION  mOCEDURE: 

Inquiries  regarding  whether  the 
system  contains  a  reand  pmtaining  to 
an  individual  may  be  addressed  to  the 
Chief,  INTERPOL-United  States 
National  Central  Bureau,  Department  of 
Justice,  Washii^ton,  DC  20530.  To 
enable  INTHIPOL-USNCT  personnel  to 
detemune  whether  the  system  contains 
a  record  relating  to  him  or  her.  the 
requester  must  submit  a  written  request 
identifyiiig  the  record  system, 
identifying  the  category  and  type  of 
records  sought,  and  provding  the 
individnars  full  name  and  at  least  two 
items  of  secondary  informatioo  (date  of 
birtii.  social  security  tuunber,  einpioyee 
idratification  aumber.  or  similar 
identifying  infonnationj. 

RECORD  ACCESS  procedure: 

Although  the  Attorney  General  has 
exempted  the  system  the  access, 
conte^  and  amendment  prorisions  of 
the  Privacy  Act,  smne  records  may  be 
available  under  die  Freedom  of 
Information  Act.  Inquiries  should  be 
addressed  to  the  official  designated 
under  “Notification  procedure"  above. 
The  letter  should  be  dearly  mailed 
"Freedom  of  Infonnation  Request"  and  a 
return  address  provided  for  transmitting 
any  infonnatitm  to  the  requester. 

CONTESTHM  MECORD  PROCEDURES: 

See  “Access  procedures"  above. 

RECORD  SOURCE  CATEOOSOES: 

Sources  of  information  contained  in 
this  system  indude  investigating  reports 
of  federal  state,  local  and  foreign  law 
enforcement  agencies  (induding 
investigatii^  repmis  fimn  a  system  of 
records  publisl^  by  Department  of 
Treasury  Enforcement  Communications 
System  (TECS)  TREASURY/CS  00.244): 
other  non-Departinent  of  Justice 
investigative  agencies:  client  i^endes  of 
the  Department  of  Justice:  statements  of 
witnesses  and  parties;  and  the  work 
product  of  the  staff  of  the  United  States 
National  Central  Bureau  working  on 
particular  cases.  Ahhou^  the 
organization  uses  the  name  INTERPOL- 
USNCB  for  purposes  of  public 
recognition,  the  INTERI^L-USNCB  is 


not  synonymous  with  the  tntemational 
Criimnal  Police  Organization  (ICPO- 
INTQIPOL),  which  is  a  private, 
intergovernmental  organization 
headqearted  in  St.  Cloud  France.  The 
Department  of  Justice  ^ITHtPOI..- 
USNCB  serves  as  the  United  States 
liaison  with  the  INTEIU’OL  General 
Secretariat  and  works  in  cooperation 
with  the  National  Central  Bureaus  of 
other  member  countries,  but  is  not  an 
agent,  l^al  representative,  imr 
organization  suburut  of  die  International 
Criminal  Police  Organization.  The 
records  maintained  by  the  INTERPOL- 
USNCB  are  separate  and  distinct  from 
records  maintained  by  the  international 
Criminal  Police  Oiganizatioo,  and 
INTERPOL-USNCB  does  not  have 
custody  of,  access  to.  nor  conteol  over 
the  records  of  tiie  international  Criminal 
Pofice  Organization. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  {cH3)  and 
(4),  (dl  (el  (11  (21  and  (3).  {eM4)(G)  and 
(H),  (e)(S)  and  (81  (fl  and  (gj  if  t^ 
Privacy  Act  pursuant  to  S  U.S.C.  5S2a 
(j}(2),  and  (kj(2)  and  (k^Sl  Rules  have 
been  promulgated  in  accordance  with 
the  requiremmits  of  5  U.S.C.  S53(b).  (c) 
and  (e)  and  have  been  published  in  the 
Federal  Register. 

JUSTICE/OJP-004 

SYSTEM  NAME: 

Grants  Management  Information 
System  (PROFTLEl 

SYSTEM  UlCATIOtt: 

Office  of  Justice  Programs;  633 
Indiana  Avenue;.  N.W.;  Washington. 
D.C.a)531 

CATEQORIES  OF  INOIViDUALS  COVERED  BY  THE 

system: 

Included  are  recipients  (grantees)  of 
OJP  funds.  These  include  grantees  cf  the 
National  Institute  of  Justice,  the  Bureau 
of  Jastice  Statistics,  ffie  Bureau  of  Justice 
Assistance,  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  the  Office 
of  Victims  of  Crime,  and  the  imw 
defunct  Office  of  Justice  Assistance. 
Research,  and  Statistics,  and  the  Law 
Enforcement  Assistance  Administration. 
Also  included  are  {noject  monitors  and 
project  directors  of  these  grants. 

categories  of  records  in  the  system: 

Grantee  and  Project  Audit  File, 
Financial  and  Pn^anunatic  Corapltance 
Records  of  the  Grantee.  Grant 
AppHcations.  and  Grant/Contract 
Award  Computer  Data  File. 
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AUTHORITY  FOR  MAINTENAMCC  OF  THC 
SYSTEM: 

The  system  is  established  and 
maintained  in  accordance  with  U.S.C. 

301.  44  U.S.C.  3101,  and  31  U.S.a  3512. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  the  purpose  of 
technical  review  and  Hscal  or  program 
evaluation  to  experts  in  particular 
subject  areas  related  to  the  substantive 
or  fiscal  components  of  the  program. 

Release  of  Information  in  an 
Adjudicative  Proceeding: 

It  shall  be  a  routine  use  of  records 
within  this  system  or  any  facts  derived 
therefrom,  to  disseminate  them  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the  OJP 
is  authorized  to  appear,  when 

i.  The  OjP.  or  any  subdivision  thereof, 
or 

ii.  Any  employee  of  the  OJP  in  his  or 
her  official  capacity,  or 

iii.  Any  employee  of  the  OJP  in  his  or 
her  individual  capacity,  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or 

iv.  The  United  States,  where  the  OJP 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions,  is  a 
party  to  litigation  or  has  an  interest  in 
litigation  and  such  records  are 
determined  by  the  OJP  to  be  arguably 
relevant  to  the  litigation. 

Release  of  Information  to  the  News 
Media: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  Information  to  Members  of 
Congress: 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice  not  otherwise  required  to  be 
released  pursuant  to  5  U.S.C.  522,  may 
be  disclosed  as  a  routine  use  to  a 
member  of  Congress  or  staff  acting  upon 
the  member’s  behalf  when  the  member 
or  staff  requests  the  information  on 
behalf  of  and  at  the  request  of  the 
individuals  who  are  the  subject  of  the 
record. 

Release  of  information  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  to  the  General  Services 


Administration  (GSA).  A  record  from  a 
system  of  records  may  be  disclosed  as  a 
routine  use  to  NARA  and  GSA  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  maintained  in  the  system 
is  stored  on  computer  disc  for  use  in  a 
computer  environment. 

retrievabiuty: 

Data  is  retrievable  by  name  of 
individual  covered  by  Uie  system. 

SAFEGUARDS: 

Information  in  the  system  is 
safeguarded  and  protected  by  computer 
password  key.  Direct  access  is  limited  to 
computer  personnel. 

RETENTION  AND  DISPOSAL: 

Data  is  maintained  for  current  fiscal 
year  and  previous  fiscal  years  in  master 
file.  Data  is  not  destroyed,  but 
maintained  for  historical  purposes. 

SYSTEM  MANAGERfS)  AND  ADDRESS: 

Comptroller:  Office  of  Justice 
Programs;  633  Indiana  Avenue,  NW., 
Washington,  D.C.  20531. 

NOTIFICATION  PROCEDURE: 

Same  as  above. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing 
with  the  envelope  and  letter  clearly 
marked  “Privacy  Access  Request.” 
Include  in  the  request  the  name  and 
grant/contract  number.  Access  requests 
will  be  directed  to  the  System  Manager 
listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  requests  to 
the  System  Manager  listed  above, 
stating  clearly  and  concisely  what 
information  is  being  contested,  the 
reasons  for  contesting  it  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
the  system  are  grantees,  applicants  for 
award,  and  OJP  project  monitors. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT. 

None. 


JUSTICE/OJP-005 
SYSTEM  NAME: 

Financial  Management  System. 

SYSTEM  LOCATION: 

Office  of  Justice  Program  (OJP);  633 
Indiana  Avenue,  NW.,  Washington,  D.C. 
20531. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Recipients  of  OJP,  OJARS,  LEAA,  NIL, 
BIS,  and  OJJDP  funds;  Employees. 

This  system  contains  information 
concerning  (a)  current  and  past 
recipients  of  OJP  funds,  including  those 
from  the  National  Institute  of  Justice,  the 
Bureau  of  Justice  Assistance,  the  Bureau 
of  Justice  Statistics,  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  the  Office  for  Victims  of 
Crime,  and  the  now  defunct  Office  of 
Justice  Assistance,  Research  and 
Statistics,  and  Law  Enforcement 
Assistance  Administration;  (b)  OJP 
employees;  and  (c)  all  individuals  on 
whom  vouchers  are  submitted 
requesting  payment  for  goods  or 
services  rendered  (except  payroll 
vouchers  for  Department  of  Justice 
employees],  including  vendors, 
contractors,  travelers,  and  employees. 

CATEGORIES  OF  RECORDS  IN  THC  SYSTEM: 

Employee  Travel  files;  time  and 
attendance  files:  Government  Travel 
System  and  Government  Charge  Cards; 
Government  transportation  Request; 
Paid  Vendor  Documents  File,  all 
vouchers  processed,  i.e.,  all  documents 
required  to  reserve,  obligate,  process 
and  effect  collection  or  payment  of 
funds.  (Excluded  from  the  system  are 
payroll  vouchers.) 

AUTHOmTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301.  31  U.S.C.  3512.  and  44 
U.S.C.  3101. 

PURPOSE  OF  THE  SYSTEM: 

After  processing  the  vouchers,  OJP 
and  the  Justice  Management  Division 
use  the  records  to  maintain  individual 
financial  accountability;  to  furnish 
statistical  data  (not  identified  by 
personal  identifiers);  to  meet  both 
internal  and  external  audit  and 
reporting  requirements;  and  to  provide 
Administrative  Officers  from  the 
Offices.  Boards,  and  Divisions  and  the 
OJP  with  information  on  vouchers  by 
name  and  social  security  number  for 
agency  financial  management. 
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ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Release  of  information  in  an 
adjudicative  proceeding: 

It  shall  be  a  routine  use  of  records 
within  this  system  or  any  facts  derived 
therefrom,  to  disseminate  them  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the  OJP 
is  authorized  to  appear,  when 

i.  The  OIP,  or  any  subdivision  thereof, 
or 

ii.  Any  employee  of  the  OJP  in  his  or 
her  official  capacity,  or 

iii.  Any  employee  of  the  OJP  in  his  or 
her  individual  capacity,  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or 

iv.  The  United  States,  where  the  OJP 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions,  is  a 
party  to  litigation  or  has  an  interest  in 
litigation  and  such  records  are 
determined  by  the  OJP  to  be  arguably 
relevant  to  the  litigation. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Justice,  not  otherwise 
required  to  be  released  pursuant  to  5 
U.S.C.  552,  may  be  made  available  to  a 
Member  of  Congress  or  staff  acting  upon 
the  Member’s  behalf  when  the  Member 
or  staff  requests  the  information  on 
behalf  of  and  at  the  request  of  the 
individual  who  is  the  subject  of  the 
record. 

Release  of  information  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  to  the  General  Service 
Administration  (GSA).  A  record  from  a 
system  of  records  may  be  disclosed  as  a 
routine  use  to  NARA  and  GSA  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computerized  discs,  filed  folders. 


retrievabiuty: 

Name,  social  security  niunbers,  digital 
identiHers  assigned  by  accounting 
office. 

SAFEGUARDS: 

Information  contained  in  the  system  is 
imclassiHed  and  maintained  in 
accordance  with  OJP  procedures. 

Manual  information  in  the  system  is 
safeguarded  in  locked  Hie  cabinets. 
Operational  access  to  information 
maintained  on  computer  discs  is 
controlled  by  password  key.  These  keys 
are  issued  only  to  employees  who  have 
a  need  to  know  to  perform  job  functions 
relating  to  financial  management  and 
accountability.  Access  to  manual  files  is 
also  limited  to  employees  who  have  a 
need  for  the  records  in  the  performance 
of  their  official  duties. 

RETENTION  AND  DISPOSAL: 

Employee  travel  files,  time  and 
attendance  files  and  Government 
transportation  files  are  closed  at  end  of 
fiscal  year,  held  three  years  thereafter. 

Payment  documents  are  retained  for 
three  fiscal  years  (current  and  two 
years).  The  payment  documents  and  the 
aforementioned  files  are  then  shipped  to 
a  General  Services  Administration's 
Federal  Records  Center  for  storage  and 
subsequent  destruction  in  accordance 
with  instructions  of  the  General 
Accounting  Office.  Computerized  discs 
are  retained  indefinitely. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Comptroller.  Officer  of  Justice 
Programs;  633  Indiana  Avenue,  NW., 
Washington,  DC  20531 

NOTIFICATION  PROCEDURE: 

Same  as  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  a  record  fi'om 
this  system  shall  be  made  in  writing 
with  the  envelope  and  letter  clearly 
marked  ‘‘Privacy  Access  Request." 
Access  requests  will  be  directed  to  the 
System  Manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendments  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
the  system  are  the  individuals  to  whom 
the  information  pertains. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

JUSTICE/OJP-008 
SYSTEM  NAME: 

Civil  Rights  Investigative  System. 

SYSTEM  location: 

Office  of  Justice  Programs  (OJP). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  affected  by  any  OJP 
project  for  which  the  agency  has 
compliance  responsibility,  including 
grantees,  subgrantees,  contractors, 
subcontractors,  employees,  and 
applicants,  who  have  made  complaints 
of  discrimination.  OJP  includes  the 
National  Institute  of  Justice,  the  Bureau 
of  Justice  Statistics,  the  Bureau  of  Justice 
Assistance,  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  and  the 
Office  for  Victims  of  Crime.  Also 
included  are  individuals  who  are  the 
subjects  of  civil  rights  compliance 
records  of  the  now  defunct  Office  of 
Justice  Assistance,  Research,  and 
Statistics,  and  the  Law  Enforcement 
Assistance  Administration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Civil  Rights  Complaint  Control  Files: 
Civil  Rights  Litigation  Reference  Files. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

42  U.S.C.  3789d,  42  U.S.C.  10604(e),  29 
U.S.C.  794, 42  U.S.C.  2000d,  20  U.S.C. 
1681, 42  U.S.C.  5801.  and  42  U.S.C.  1601. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

OJP  uses  information  in  this  system  to 
investigate  complaints  and  to  obtain 
compliance  with  civil  rights  laws.  Other 
such  users  of  the  information  are 
appropriate  State  agencies.  Civil  Rights 
Division  of  the  Justice  Department,  State 
Governors  and  Attorneys  General, 

Office  of  Federal  Contract  Compliance. 
Equal  Employment  Opportunity 
Commission,  Office  of  Federal  Revenue 
Sharing,  and  the  United  States 
Commission  on  Civil  Rights,  Department 
of  Health  and  Human  Services. 
Department  of  Education  and  OJP.  OJP 
may  also  use  this  information  for  agency 
project  evaluation,  technical  assistance, 
and  training. 

RELEASE  OF  INFORMATION  IN  AN 
ADJUDICATIVE  PROCEEDING: 

It  shall  be  a  routine  use  of  records 
within  this  system  or  any  facts  derived 
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therefrom,  to  disseminate  them  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the  OjP 
is  authorized  to  appear,  when 

i.  The  OJP,  or  any  subdivision  thereof, 
or 

ii.  Any  employee  of  the  OJP  in  his  or 
her  official  capacity,  or 

iii.  Any  employee  of  the  OJP  in  his  or 
her  individual  capacity,  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or 

iv.  The  United  States,  where  the  OJP 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions,  is  a 
party  to  litigation  or  has  an  interest  in 
litigation  and  such  records  are 
determined  by  the  OJP  to  be  arguably 
relevant  to  the  litigation. 

RELEASE  OF  INFORMATION  TO  THE  NEWS 
MEDIA: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

RELEASE  OF  INFORMATION  TO  MEMBERS  OF 
CONGRESS: 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice,  not  otherwise  required  to  be 
released  pursuant  to  5  U.S.C.  552,  may 
be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member's  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record. 

RELEASE  OF  INFORMATION  TO  THE  NATIONAL 
ARCHIVES  AND  RECORDS  ADMINISTRATION 
(NARA)  AND  TO  THE  GENERAL  SERVICES 
ADMINISTRATION  (QSA): 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to 
NARA  and  GSA  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  the  system  is  stored  in 
file  folders  and  on  index  cards. 

RETRIEV  ABILITY: 

Information  is  retrieved  by  name  of 
the  individual  or  organization  against 
whom  the  complaint  is  made. 

Complaint  case  files  are  not 
retrievable  by  information  indentifiable 
to  the  individual  complainant. 


safeguards: 

Information  is  kept  in  locked  file 
cabinets  and  combination  safe.  Access 
is  limited  to  investigative  personnel. 

RETENTION  AND  DISPOSAL: 

All  investigative  information  is 
destroyed  ten  years  after  the 
investigation  is  completed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Civil  Rights  Compliance, 
Office  of  Justice  Programs;  633  Indiana 
Avenue  NW.,  Washington,  DC  20531. 

NOTIFICATION  PROCEDURE: 

Same  as  the  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  a  record 
containing  civil  rights  investigatory 
material  shall  be  made  in  writing  with 
the  envelope  and  letter  clearly  marked 
“Privacy  Access  Request”  to  the  Civil 
Rights  System  Manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  this 
system  was  received  from  individual 
complainants,  witnesses,  grant  Rles, 
respondents,  official  State  and  Federal 
records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsection  (d)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(K](2].  Rules  have  been  promulgated 
in  accordance  with  the  requirements  of  5 
U.S.C.  553  (bj,  (cj,  and  (e)  and  have  been 
published  in  the  Federal  Register. 

JUSTICE/OJP-009 

SYSTEM  name: 

Federal  Advisory  Committee 
Membership  Files. 

SYSTEM  location: 

Office  of  Justice  Programs  (OJP),  633 
Indiana  Avenue  NW.,  Washington,  DC, 
20531. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  or  are 
presently  members  of  or  are  being 
considered  for  membership  on  advisory 
committees  within  the  jurisdiction  of  the 
OJP. 


OJP  includes  the  former  Office  of 
Justice  Assistance,  Research,  and 
Statistics,  the  former  Law  Enforcement 
Assistance  Administration.  National 
Institute  of  Justice,  Bureau  of  Justice 
Assistance,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  and  the 
Office  of  Victims  of  Crime. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence,  documents  relating 
to  committee  members,  biographical 
data,  and  Committee  membership  forms. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  I  et  seq.:  5  U.S.C.  301;  44 
U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Annual  Report  to  the  President; 
administrative  reports  to  OMB  and  other 
federal  agencies. 

Release  of  information  to  the  news 
media: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  Information  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  the  General  Services 
Administration  (GSA). 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to 
NARA  and  GSA  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

Release  of  Information  to  Congress. 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice,  not  otherwise  required  to  be 
released  pursuant  to  5  U.S.C.  552,  may 
be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member’s  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  system  is  stored  in  file 
folders. 

retrievabiuty: 

Information  is  retrieved  by  name  of 
individual. 
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safeguards: 

Data  is  maintained  in  file  cabinets. 

The  entrance  to  the  building  requires 
building  pass  or  security  sign-in. 

DETENTION  AND  DISPOSAU 

The  data  is  placed  in  an  inactive  file 
upon  discontinuance  of  membership, 
held  for  two  years  and  then  retired  to 
the  Federal  Records  Center. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Federal  Advisory  Committee  Officer; 
Office  of  General  Counsel;  Office  of 
Justice  Programs;  633  Indiana  Avenue, 
NW.,  Washington,  D.C.  20531. 

NOTIHCATION  PROCEDURE: 

Same  as  the  above. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing, 
with  the  envelope  and  the  letter  clearly 
marked  "Privacy  Access  Request,” 
Access  requests  will  be  directed  to  the 
System  Manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  are  supplied 
directly  by  individuals  about  whom  the 
record  pertains,  references, 
recommendations,  program  personnel, 
and  biographical  reference  books. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

jusncE/op-oio 

SYSTEM  NAME: 

Technical  Assistance  Resource  Files. 

SYSTEM  location: 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  633  Indiana 
Avenue  NW.,  Washington,  DC  20531. 

categories  of  MDIVIOUALS  covered  BY  the 
system: 

Consultants  with  expertise  in  criminal 
justice  systems. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  resumes  and 
other  documents  related  to  technical 
assistance  requests. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  system  is  maintained  under 
authority  of  44  U.S.C.  3101  and  42  U.S.C. 
5614(bK6j. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGDRIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  system  is  used  to  determine  the 
qualifications  and  availability  of 
individuals  for  technical  assistance 
assignments.  Users  are  State  Criminal 
Justice  Coimcils,  and  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention. 

RELEASE  OF  INFORMATION  TO  THE  NEWS 
MEDIA: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

RELEASE  OF  INFORMATION  TO  MEMBERS  OF 

congress: 

Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice,  not  otherwise  required  to  be 
released  pursuant  to  5  U.S.C.  552,  may 
be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member’s  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record. 

RELEASE  OF  INFORMATION  TO  THE  NATIONAL 
ARCHIVES  AND  RECORDS  ADMINISTRATION 
(NARA)  AND  THE  GENERAL  SERVICES 

administration: 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to 
NARA  and  GSA  in  records  management 
inspections  conducted  under  the 
au^ority  of  44  U.S.C.  2904  and  2906. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Information  contained  in  the  system  is 
on  hard  copy  and  stored  in  file  cabinets. 

retrievabiuty: 

Information  is  manually  retrieved  by 
the  name  of  the  individual. 

safeguards: 

Records  are  stored  in  file  cabinets. 
Admittance  to  the  building  in  which 
they  are  stored  requires  a  building  pass 
or  an  individual  signature  at  the  main 
entrance  to  the  building. 


RETENTION  AND  DISPOSAL: 

Records  are  placed  in  an  inactive  file 
at  the  end  of  the  fiscal  year  in  which 
final  use  was  made.  They  are  held  two 
years  in  the  inactive  file;  then 
transferred  to  the  Federal  Records 
Center.  Records  are  destroyed  after  six 
years. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Technical  Assistance  Coordinator; 
Division  Director  of  Program  area  in 
which  records  are  sought  in  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  Office  of  Justice  Programs, 

633  Indiana  Avenue  NW.,  Washington, 
DC  20531. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
managerjs]  at  the  above  address. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  a  record 
contained  in  this  system  shall  be  made 
in  writing  with  the  envelope  and  letter 
clearly  marked  "PRIVACY  ACCESS 
REQUEST.”  Include  in  the  request  the 
name  and  grant/con  tract  number  for  the 
record  desired.  Access  requests  will  be 
directed  to  the  system  managerjs]  listed 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  requests  to 
the  system  managerjs)  listed  above, 
stating  clearly  and  concisely  what 
information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  system  are  those  individuals  to 
whom  the  information  pertain. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 

JUSTICE/OJP-011 

SYSTEM  name: 

Registered  Users  File — National 
Criminal  Justice  Reference  Service 
(NCJRSJ. 

SYSTEM  location: 

National  Criminal  Justice  Reference 
Service:  1600  Research  Blvd.,  Rockville. 
MD20850 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  contains  information  on 
those  individuals  engaged  in  criminal 
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justice  activities,  citizen  groups  and 
academicians. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  provides  a  record  of 
registrants  who  request  reference 
services  and  products  from  NCIRS. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  system  is  maintained  and 
established  in  accordance  with  42  U.S.C. 
3721. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  information  contained  in  the 
system  is  used  as  a  mailing  list  to  supply 
registrants  requesting  services  from 
NCJRS  with  information  or  products. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  29  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  to  Members  of 
Congress.  Information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Justice,  not  otherwise 
required  to  be  released  pursuant  to  5 
U.S.C.  552,  may  be  made  available  to  a 
Member  of  Congress  or  staff  acting  upon 
the  Member’s  behalf  when  the  Member 
or  staff  requests  the  information  on 
behalf  of  and  at  the  request  of  the 
individual  who  is  the  subject  of  the 
record. 

Release  of  information  to  the  National 
Archives  and  Records  Administration.  A 
record  from  a  system  of  records  may  be 
disclosed  as  a  routine  use  of  the 
National  Archives  and  Records 
Administration  and  the  General 
Services  Administration  in  records 
management  inspection  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Information  is  stored  on  magnetic  disc 
pack  for  use  in  a  computer  envimoment. 

RETRIEV  ability: 

Information  is  retrieved  by  the  name 
and  user  identity  number  of  the 
individual  or  organization  requesting 
information 


SAFEGUARDS: 

Information  is  maintained  in  the 
Justice  Data  Services  Center  which  is  a 
secured  area.  Special  identity  cards  are 
required  for  admittance  to  the  area. 

retention  and  disposal: 

Information  is  retained  until  the 
individual  no  longer  wishes  to  utilize  the 
service.  Upon  notification  by  an 
individual  that  he  no  longer  wishes  to 
use  the  service,  or  by  lack  of  response  of 
user  to  Annual  Renewals,  his  record  is 
electronically  purged  from  the  film. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Operation  Service  Supervisor, 

National  Criminal  Justice  Reference 
Service;  P.O.  Box  6000,  Rockville,  MD 
20850 

NOTIFICATION  PROCEDURE: 

Address  inquires  to  the  system 
manager(s)  at  the  above  address. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record 
contained  in  this  system  shall  be  made 
in  writing  with  the  envelope  and  letter 
clearly  marked.  ‘PRIVACY  ACCESS 
REQUEST.’  Access  requests  will  be 
directed  to  the  system  managerjs]  at  the 
above  address. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  requests  to 
the  system  manager(s]  listed  above, 
stating  clearly  and  concisely  what 
information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  for  the  information  contained 
in  this  system  are  those  individuals 
covered  by  the  system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

JUSTICE/OSC-001 
SYSTEM  name: 

Central  Index  File  and  Associated 
Records,  JUSTICE/OSC-001. 

SYSTEM  LOCATION: 

U.S.  Department  of  Justice,  Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices  (OSC),  1100 
Connecticut  Avenue,  NW„  Washington, 
DC  20036  and  Federal  Records  Center, 
Suitland,  Maryland  20409. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

These  persons  may  include:  Subjects 
of  investigations,  victims,  potential 
witnesses  and  representatives  on  behalf 
of  individuals  and  other  correspondents 
on  subjects  directed  or  referred  to  OSC 
in  potential  or  actual  cases  and  matters 
of  concern  to  OSC. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  (1) 
alphabetical  indices  bearing  names  of 
the  individuals  identified  above  and  (2) 
the  associated  record  to  which  the 
indices  relate  containing  the  general  and 
particular  records  of  all  OSC 
correspondence,  cases,  matters,  and 
memoranda,  including  but  not  limited  to 
investigative  reports,  correspondence  to 
and  from  OSC,  internal  memoranda 
legal  papers,  evidentiary  materials  and 
exhibits. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

44  U.S.C.  3101;  8  U.S.C.  1324b:  and  29 
CFR  Part  44. 

purpose  of  the  system: 

This  system  has  been  established  to 
maintain  investigatory  and  law 
enforcement  records  concerning  charges 
filed  with  OSC  by  or  on  behalf  of 
individuals  alleging  immigration-related 
employment  discrimination.  The  system 
also  contains  charges  filed  with  other 
law  enforcement  entities  that  have  been 
referred  to  OSC  pursuant  to  section  102 
of  the  Immigration  Reform  and  Control 
Act  of  1986  (8  U.S.C.  1324b)  to  provide 
relief  for  injured  parties  and  to  enforce 
prohibition  of  immigration-related, 
unfair  employment  practices. 

Employees  and  officials  of  the 
Department  may  access  the  system  to 
make  decisions  in  the  course  of 
investigations  and  legal  proceedings;  to 
assist  in  preparing  responses  to 
correspondence  from  persons  outside 
the  Department:  to  prepare  budget 
requests  and  various  reports  on  the 
work  product  of  OSC:  and  to  carry  out 
any  other  authorized  internal  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  A  record  relating  to  a  possible  or 
potential  violation  of  law  may  be 
disseminated  to  the  appropriate  Federal, 
State  or  local  agency  charged  with  the 
responsibility  to  enforce  or  implement 
such  law;  (2)  in  the  course  of  an 
investigation  or  litigation  of  a  case  or 
matter,  a  record  may  be  disseminated  to 
a  Federal,  State  or  local  agency,  or  to  an 
individual  organization,  if  there  is 
reason  to  believe  that  such  agency. 
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individual  or  organization  possesses 
information  or  has  the  expertise  in  an 
official  or  technical  capacity  to  analyze 
information  relating  to  the  investigation, 
trail  or  hearing  and  the  dissemination  is 
reasonably  necessary  to  elicit  such 
information  or  expert  analysis  or  to 
obtain  the  cooperation  of  a  prospective 
witness  or  informant:  (3)  a  record 
relating  to  a  case  or  matter,  or  any  facts 
derived  therefrom,  may  be  disseminated 
in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  OSC  is 
authorized  to  appear,  when  the  United 
States,  or  any  agency  or  subdivision 
thereof,  is  a  part  of  litigation  or  has  an 
interest  in  litigation  and  such  records 
are  determined  by  OSC  to  be  arguably 
relevant  to  the  litigation;  (4)  a  record 
relating  to  a  case  or  matter  may  be 
disseminated  to  an  actual  or  potential 
party  of  litigation  or  the  party’s  attorney 

(а)  to  negotiate  or  discusss  such  matters 
as  settlement  of  the  case  or  matter  or  (b) 
to  conduct  a  formal  or  informal 
discovery  proceeding;  (5)  a  record 
relating  to  a  case  or  matter  that  has 
been  referred  to  OSC  for  investigation 
may  be  disseminated  by  OSC  to 
referring  agencies  to  notify  such  agency 
of  the  status  of  the  case  or  matter  or  of 
any  determination  that  has  been  made; 

(б)  a  record  may  be  disseminated  to  the 
United  States  Commission  on  Civil 
Rights  in  response  to  its  request  and 
pursuant  to  42  U.S.C.  1975d:  (7) 
information  permitted  to  be  released  to 
the  news  media  and  the  public  pursuant 
to  28  CFR  50.2  may  be  made  available 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy:  (8)  information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subjects  of  OSC 
rcords;  and  (9)  records  may  be  disclosed 
to  the  National  Archives  and  Records 
Administration  and  to  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904  and 
2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is  indexed, 
and  stored  in  file  jackets  and  on 
computer  disks  or  tapes. 

RETRIEV  ability: 

Entries  are  arranged  alphabetically 
and  are  retrieved  from  the  computer  by 
names  of  the  individuals  covered  by  this 
system  of  records.  Information  may  also 


be  retrieved  from  file  jackets  by  an 
assigned  number  appearing  in  the 
manual  index. 

SAFEGUARDS: 

Information  in  manual  and  computer 
form  is  safeguarded  and  protected  in 
accordance  with  applicable  Department 
security  regulations  for  systems  of 
records.  Only  those  employees  with  the 
need  to  know  in  order  to  perform  their 
duties  YYill  be  able  to  access  the 
information.  Access  to  records  in  the 
computer  system  is  restricted  through 
use  of  password  encryption:  access  to 
both  the  manual  and  computer  system  is 
restricted  by  locks  on  storage  facilities. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  the  system 
while  current  and  required  for  official 
Government  use.  When  no  longer 
needed  on  an  active  basis,  the  paper 
files  are  transferred  to  the  Federal 
Records  Center.  Suitland,  Maryland,  and 
some  records  are  transferred  to 
computer  tape  and  stored  in  accordance 
with  Departmental  security  regulations 
for  systems  of  records.  A  request  for 
Records  Disposition  Authority  is 
pending  approval  of  the  National 
Archives  and  Records  Administration. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices, 
U.S.  Department  of  Justice,  Post  Office 
Box  65490,  NW,  Washington,  DC  20035. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURE: 

Part  of  this  system  is  exempted  from 
this  requirement  under  5  U.S.C. 
552a(k](2).  To  the  extent  that  this  system 
of  records  is  not  subject  to  exemption  it 
is  subject  to  access  and  contest.  A 
determination  as  to  exemption  shall  be 
made  at  the  time  a  request  for  access  is 
received.  A  request  for  access  shall  be 
made  in  writing,  with  an  envelope  and 
letter  clearly  marked  "Privacy  Access 
Request.”  Include  in  the  request  the  full 
name  of  the  individual,  his  or  her 
current  address,  date  and  place  of  birth, 
notarized  signature  (28  CFR  16.41(b)], 
the  subject  of  the  case  or  matter  as 
described  under  “categories  of  records 
in  the  system,”  and  any  other 
information  which  is  known  and  may  be 
of  assistance  in  locating  the  records, 
such  as  the  name  of  the  immigration- 
related  employment  discrimination  case 
or  matter  involved,  where  and  when  the 
discrimination  occurred,  and  the  name 
of  the  judicial  district  involved.  The 
requester  will  also  provide  a  return 
address  for  transmitting  the  information. 


Access  request  should  be  directed  to  the 
System  Manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  should  direct  their 
request  to  the  System  Manager  listed 
above,  stating  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information. 

RECORDS  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  system  include  the  individual 
covered  by  the  system  and  may  include 
any  agency  or  person  who  has  provided 
(or  has  offered  to  provide)  information 
related  to  the  law  enforcement 
responsibilities  of  OSC. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
parts  of  this  system  from  subsections 
(c)(3)  and  (d)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(k)(2).  Rules 
have  been  promulgated  in  accordance 
with  the  requirements  of  5  U.S.C.  553  (b), 
(c)  and  (e)  and  have  been  published  in 
the  Federal  Register. 

JUSTICE/OSC-002 

SYSTEM  name: 

Files  on  Correspondence  Relating  to 
Immigration  Related  Unfair  Employment 
Practices  from  Persons  Outside  the 
Department  of  Justice,  JUSTICE/OSC- 
002. 

SYSTEM  location: 

U.S.  Department  of  Justice,  Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices  (OSC),  1100 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20036  and  Federal  Records  Center, 
Suitland,  Maryland  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  communicate  in 
writing,  in  person  or  by  telephone,  who 
are  filing  complaints,  requests  for 
information  or  action;  or  individuals 
who  are  providing  expressions  of 
opinion  regarding  immigration-related, 
unfair  employment  matters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  original 
correspondence  regarding  immigration- 
related,  unfair  employment  matters  and 
responses  thereto.  The  system  may  also 
contain  cover  letters  or  notes  to 
Department  attorneys  or  other 
employees  from  Department  personnel 
referring  or  commenting  on 
correspondence. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.C.  3101:  8  U.S.C.  1324b:  and  28 
CFR  Part  44. 

PURPOSE  OF  THE  SYSTEM: 

The  purpose  of  this  system  is  to 
maintain  records  of  correspondence 
pertaining  to  immigration-related 
employment  discrimination  from 
persons  outside  the  Department  and 
copies  of  the  OSC  responses  to  the 
correspondence. 

Employees  and  officials  of  the 
Department  may  access  the  system  to 
ensure  proper  disposition  of  incoming 
mail:  to  determine  the  status  and 
content  of  responses  to  correspondence: 
to  respond  to  inquiries  from  OSC 
personnel  Office  of  Legislative  Affairs, 
and  from  Congressional  offices 
Regarding  the  status  of  correspondence: 
to  prepare  budget  requests  and  various 
reports  on  the  woric  product  of  OSC:  and 
to  carry  out  any  other  authorized 
internal  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  A  record  relating  to  a  case  or 
matter,  or  any  facts  derived  therefrom, 
may  be  disseminated  in  a  proceeding 
before  a  court  or  adjudicative  body 
before  which  OSC  is  authorized  to 
appear,  when  the  United  States,  or  any 
agency  or  subdivision  thereof,  is  a  part 
of  litigation  or  has  an  interest  in 
litigation  and  such  reccHrds  are 
determined  by  OSC  to  be  arguably 
relevant  to  the  litigation;  (2)  a  record 
relating  to  a  case  or  matter  may  be 
disseminated  to  an  actual  or  potential 
party  of  litigation  or  the  party’s  attorney 
(a)  to  negotiate  or  discuss  such  matters 
as  settlement  of  the  case  or  matter  or  (b) 
to  conduct  a  formal  or  informal 
discovery  proceeding:  (3)  a  record  may 
be  disseminated  to  volunteer  student 
workers  and  students  working  under  a 
work-study  program  as  is  necessary  to 
enable  them  to  perform  their  assigned 
duties;  (4)  information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  unless  it  is  determined 
that  release  of  the  specific  information 
in  the  context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy;  (5)  information  may  be 
disclosed  as  is  necessary  to  respond  to 
inquiries  by  Members  of  Congress  on 
behalf  of  individual  constituents  that  are 
subjects  of  OSC  records;  and  (6)  records 
may  be  disclosed  to  the  National 
Archives  and  Records  Administration 
and  to  the  General  Services 
Administration  in  records  management 


inspections  conducted  under  the 
authority  of  44  U.S.C  2904  and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSINO,  RETAINING  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  the  system  is  indexed, 
and  stored  in  file  jackets  and  on 
computer  disks  or  tapes. 

RETmEVAMUTY: 

Entries  are  arranged  alphabetically 
and  are  retrieved  firam  the  computer  by 
names  of  the  individuals  covered  by  this 
system  of  records.  Information  may  also 
be  retrieved  from  file  jackets  by  an 
assigned  number  appearing  in  the 
manual  index. 

SAFEGUARDS: 

Information  in  manual  and  computer 
form  is  safeguarded  and  protected  in 
accordance  with  applicable  Department 
security  regulations  for  systems  of 
records.  Only  those  employees  with  the 
need  to  know  in  order  to  perform  their 
duties  will  be  able  to  access  the 
information.  Access  to  the  records  in  the 
computer  system  is  restricted  by  use  of 
password  encryption;  access  to  records 
in  both  the  manual  and  computer  system 
is  restricted  by  locks  on  storage 
facilities. 

RETENTION  AND  DISPOSAU 

Citizen  correspondence  unrelated  to 
matters  within  the  jurisdiction  of  OSC  is 
destroyed  after  appropriate  disposition 
and  within  ninety  days  from  the  date  of 
correspondence.  All  other  records  are 
disposed  of  in  accordance  with  General 
Records  Schedule  14,  items  3, 4,  and  7. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices, 
U.S.  Department  of  Justice,  Post  Office 
Box  65490,  NW.,  Washington,  DC  20035. 

NOTinCATION  procedure: 

Same  as  above. 

RECORD  ACCESS  PROCEDURES: 

Direct  the  request  to  the  system 
manager  listed  above.  Clearly  mark  the 
envelope  and  letter  “Privacy  Access 
Request;’’  provide  the  full  name  and 
notarized  signature  of  the  individual 
who  is  the  subject  of  the  record,  his/her 
date  and  place  of  birth,  or  any  other 
identifying  number  or  information  which 
may  assist  in  locating  the  record:  and  a 
return  address. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  should  direct  their 
request  to  the  System  Manager  listed 
above,  stating  clearly  and  concisely 


what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  system  are  the  original 
correspondents,  persons  acting  on 
behalf  of  original  correspondents,  and 
employees  and  officials  of  the 
Department  responsible  for  the 
disposition  of  the  correspondence. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

JUSTICE/PRC-004 

SYSTEM  NAME: 

Labor  and  Pension  Case,  Legal  File 
and  General  Correspondence  System. 

SYSTEM  location: 

All  Labor  and  Pension  cases,  most 
legal  files  and  some  general 
correspondence  material  is  located  at: 
Commission  Headquarters,  5550 
Friendship  Blvd.,  Chevy  Chase,  Md. 
20815.  The  balance  of  the  general 
correspondence  material  is  located  at 
the  Commission’s  Regional  Offices,  the 
addresses  of  which  are  specified  in  the 
Inmate  and  Supervisions  System. 

categories  of  moiyiouALS  covered  by  the 
system: 

All  applicants  for  exemptions  under 
29  U.S.C  504  and  29  U5.C  1111,  all 
persons  litigating  with  the  U.S.  Parole 
Commission,  all  persons  corresponding 
with  the  Commission  on  subjects  not 
amenable  to  being  filed  in  an  inmate  or 
supervision  file  identified  by  an 
individual  and  all  Congressmen 
inquiring  about  constituents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Pursuant  to  29  U.S.C  504  and  1111,  the 
Commission  processes  applications  of 
persons  convicted  of  certain  crimes  for 
exemptions  to  allow  their  employment 
in  the  Labor  or  pension  plan  fields,  llie 
files  contain  memoranda, 
correspondence,  and  legal  documents 
with  i^ormation  of  a  personal  nature, 
i.e.,  family  history,  employment  history, 
income  and  wealth,  et^  and  of  a 
criminal  history  nature,  Le.,  record  of 
arrests  and  convictions,  and  details  as 
to  the  crime  which  barred  employment. 
The  final  decision  of  the  Commission  in 
each  case  is  a  public  document  under 
the  Freedom  of  Information  Act  The 
General  Counsel’s  O^ce  of  the  Parole 
Commission  maintains  work  files  for 
each  inmate  or  person  on  supervision 
who  is  litigating  with  the  Commission. 
These  files  contain  personal  and 
criminal  history  type  data  regarding 
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inmates,  and  internal  communications 
among  attorneys,  Commissioners  and 
others  developing  the  Commission’s 
legal  position  in  Aese  cases.  Files  of  the 
Commission’s  correspondence  with 
Congressmen  who  inquire  about 
constituents  who  have  paroles  or 
revocations  pending  or  other  subjects 
are  maintained  in  the  Chairman’s  OfHce 
and  in  the  regions.  Files  of 
correspondence,  notes,  and  memoranda 
concerning  parole  revocation,  rescission, 
and  related  problems  are  also 
maintained  in  those  locations.  Some  of 
this  material  duplicates  material  in  the 
inmate  Hies  and  contain  criminal  history 
type  information  about  individuals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

These  files  are  maintained  pursuant  to 
18  U.S.C.  4201,  5005-5041,  28  CFR  Part  O, 
Subpart  V,  28  CFR  Parts  2  and  4,  29 
U.S.C.  504, 1111,  and  all  statutory 
sections  and  procedural  rules  allowing 
inmates,  persons  under  supervision,  or 
othrs  to  litigate  with  the  Parole 
Commission. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Within  the  Parole  Commission 
material  in  this  system  is  used 
respectively  by  General  Counsel’s 
Office  staff  and  Commission  Members 
in  processing  exemption  applications. 
The  legal  hie  material  is  used  by 
General  Counsel’s  Office  sta^  in 
asserting  the  litigative  position  of  the 
Commission.  The  general 
correspondence  is  used  by  the 
Commission  personnel  in  responding  to 
Congressmen,  and  by  Commission 
Members  and  others  in  transacting  the 
day-to-day  business  of  the  Commission. 
Final  pension  and  labor  case  decisions 
are  used  by  the  Commission,  the  Justice, 
and  Labor  Departments,  and  the  public 
to  establish  precedents  in  this  field  of 
administrative  law. 

In  the  event  that  material  in  this 
system  indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  revelant  records  may  be 
referred  to  the  appropriate  agency, 
whether  Federal,  State,  or  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal, 
State  or  local  agency  maintaining  civil, 
criminal  or  other  relevant  information  if 


necessary  to  obtain  information  relevant 
to  an  agency  decision  relating  to 
pension  or  labor  matters.  A  record  from 
this  system  may  be  disclosed  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency’s  decision  on  the 
matter. 

Release  of  information  to  the  News 
Media: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  U.S.  Parole 
Commission  unless  it  is  determined  that 
release  of  the  specibc  information  in  the 
context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

Release  of  information  to  Members  of 
Congress: 

Information  contained  in  systems  of 
records  maintained  by  the  U.S.  Parole 
Commission,  not  otherwise  required  to 
be  released  pursuant  to  5  U.S.C.  552, 
may  be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member’s  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  in  response  to  a  communication 
from  the  individual  who  is  the  subject  of 
the  record. 

Release  of  information  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  to  the  General  Services 
Administration  (GSA): 

A  record  may  be  disclosed  as  a 
routine  use  to  the  NARA  &  GSA  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSAL  OF  RECORDS  IN  THE  SYSTEM: 


All  data  is  on  documents  or  other 
papers  on  bound  files.  Labor  and 
pension  case  material  is  in  the  General 
Counsel’s  Office  or  the  Chairman’s 
Office  at  Headquarters,  except  for  Rnal 
decisions  which  are  in  the  Freedom  of 
Information  Act  reading  room.  Legal 
files  are  in  the  General  Counsel’s  Office 
at  Headquarters.  General 
correspondence  is  in  the  Chairman’s 
Office,  the  ofHce  of  his  staff  at 


Headquarters,  and  the  offices  of  each 
Regional  Commissioner. 

RETRIEV  ABILITY: 

Labor,  pension,  and  legal  ffle  material 
is  indexed  or  filed  by  name  of  applicant 
or  litigant,  respectively.  General 
correspondence  is  indexed  or  filed  by 
subject,  time  sequence  or  individuals  to 
whom  the  item  refer. 

safeguards: 

Material  is  available  only  to 
Commission  employees  on  a  “need  to 
know”  basis.  Storage  locations  are 
supervised  by  day  and  locked  at  night 
Only  disclosure  made  therefrom  is  to 
other  agencies  of  the  Department  of 
Justice,  the  U.S.  Probation  Office, 

Federal  enforcement  agencies  or  the 
Congress.  Disclosure  to  congressmen  in 
response  to  inquiries  concerning 
constituents  is  subject  to  the  exemptions 
of  the  Freedom  of  Information  Act.  The 
Commission  decisions  in  labor  and 
pension  cases  are  public  information 
under  the  Freedom  of  Information  Act 

RETENTION  AND  DISPOSAU 

Records  are  maintained  for  10  years 
after  the  fiscal  decision  of  the  court  and 
are  shreaded  or  destroyed  electronically 
thereafter. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

General  Counsel,  United  States  Parole 
Commission,  5550  Friendship  Blvd., 
Chevy  Chase,  MD  20815. 

RECORD  SOURCE  CATEGORIES: 

a.  Applicants  for  exemptions  under  29 
U.S.C.  504  and  29  U.S.C.  1111;  b.  U.S. 
Department  of  Labor;  c.  Administrative 
Law  Judges  and  others  connected  with 
labor  or  pension  cases;  d.  Litigants 
proceeding  against  Parole  Commission; 
e.  'The  Commission’s  legal  staff  and 
other  Commission  personnel;  f. 
Congressmen  and  others  making 
inquiries  of  Commission;  g.  Commission 
Members  and  employees  responding  to 
inquiries,  corresponding  with  others, 
preparing  speeches,  policy  statements 
and  other  means  of  contact  with  other 
branches  of  the  Federal  Government, 
State,  and  local  governments,  and  the 
public. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

'The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4),  (d),  (e)(2)  and  (3),  (e)(4)  (G)  and  (H). 
(e)(8),  (f)  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(j)(2).  Rules 
have  been  promulgated  in  accordance 
with  the  requirements  of  5  U.S.C.  553(b). 
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(c)  and  (e)  and  have  been  published  in 
the  Federal  Register. 

JUSTICE/PRC-005 

SYSTEM  NAME: 

Office  Operation  and  Personnel 
System. 

SYSTEM  LOCATION: 

At  each  regional  office  as  indicated  in 
the  “Inmate  and  Supervision  File  System 
Report"  and  at  the  U.S.  Parole 
Commission,  5550  Friendship  Blvd., 

Chevy  Chase,  Md.  20815. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  former  Commission 
Members  and  employees  of  the  U.S. 
Parole  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  records,  leave  records, 
property  schedules,  budgets  and  actual 
expense  figures,  obligation  schedules, 
expense  and  travel  vouchers,  and  the 
balance  of  the  usual  paperwork  to  run  a 
Government  office  efficiently. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

All  statutory  sections,  CFR  sections, 
and  OPM,  MSPB,  GSA,  and  OMB 
directives  establishing  procedures  for 
government  personnel,  financial,  and 
operational  functions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES'. 

Day-to-day  activity  involving 
personnel,  financial,  procurement, 
maintenance,  recordkeeping,  mail 
delivery,  and  management  functions. 

Release  of  information  to  the  News 
Media: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress: 

Information  contained  in  systems  of 
records  maintained  by  the  U.S.  Parole 
Commission,  not  otherwise  required  to 
be  released  pursuant  to  5  U.S.C.  552, 
may  be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member’s  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  in  response  to  a  communication 


from  the  individual  who  is  the  subject  of 
the  record. 

Release  of  information  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  to  the  General  Services 
Administration  (GSA): 

A  record  may  be  disclosed  as  a 
routine  use  to  the  NARA  and  GSA  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  in  paper  files  or  on 
computer  printouts.  They  are  stored  in 
operations  areas  of  offices. 

retrievabiuty: 

Data  of  a  personal  nature  is  in 
employee  personnel  files,  used  by 
Commission  personnel  files,  used  by 
Commission  personnel  on  a  “need  to 
know”  basis.  Each  employee  has  a  right 
to  see  his  own  file  on  request.  Other 
files  are  used  by  Commission  personnel 
on  a  “need  to  know”  basis. 

safeguards: 

Files  are  supervised  by  appropriate 
personnel  during  the  working  day  and 
are  locked  in  rooms  at  night. 

RETENTION  AND  DISPOSAL: 

Cutoff  files  at  the  end  of  the  calendar 
year,  held  at  the  agency  for  one  year 
then  transferred  to  the  Washington 
National  Records  Center.  Destroy  seven 
years  after  cutoff. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Executive  Officer,  U.S.  Parole 
Commission,  5550  Friendship  Blvd., 
Chevy  Chase,  MD  20815. 

NOTIFICATION  PROCEDURE: 

Same  as  the  above. 

RECORD  ACCESS  PROCEDURE: 

Same  as  the  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  the  above. 

RECORD  SOURCE  CATEGORIES: 

The  U.S.  Parole  Commission,  the 
Justice  Management  Division  and  all 
other  contributing  government  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

JUSTICE-PRC-007 
SYSTEM  NAME: 

Workload  Record,  Decision  Result, 
and  Annual  Report  System. 


SYSTEM  LOCATION: 

U.S.  Parole  Commission 
Headquarters,  5550  Friendship  Blvd., 
Chevy  Chase,  Md.  20815. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  inmate  and  parolee  or  mandatory 
releasee  who  has  been  the  subject  of  a 
decision  for  the  period  covered  in  the 
report  for  which  the  data  is  used  (prior 
month,  prior  quarter,  prior  year  or  other 
period). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Certain  original  input  forms  indicate 
the  inmate  or  person  under  supervision 
by  name  and  register  number  and  give 
the  date  and  specific  statistical  detail  as 
to  the  decision  made.  They  include 
criminal  history  type  of  information 
regarding  the  persons  in  questions.  The 
principle  types  of  decisions  covered  are 
after  initial  or  review  hearings,  after  a 
record  review,  after  Regional  Appeal, 
after  National  Appeal,  and  after  a 
decision  reopening  and  modifying.  The 
data  is  input  into  a  computer  and  is  used 
to  provide  the  following:  (a)  A  monthly 
report  of  workload  containing  number 
and  type  of  hearings  per  region  further 
broken  out  by  institutions  within  regions 
and  type  of  sentence:  (b)  Bimonthly 
report  on  decision  results  indicating, 
among  other  statistics,  number  and  type 
of  decisions  within  above,  and  below 
guidelines  broken  out  by  examiners 
making  the  decisions;  (c)  Other  or 
substitute  reports  as  needed;  and  (d) 
Together  with  land  posted  data  on  other 
items  of  statistical  value,  this  data  is 
being  used  to  create  the  Annual  Report 
of  the  Commission. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

18  U.S.C.  4201-4216,  5005-5041,  28  CFR 
Part  O,  Supart  V,  28  CFR  Part  2 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(a)  These  records  are  used  internally 
to  analyze  work  product  the 
performance  of  evaluators,  and  various 
types  of  procedures  and  hearings  and  to 
evaluate  the  guidelines  and  other 
Commission  procedures. 

(b)  These  records  are  used  to  prepare 
an  annual  report  to  the  Attorney 
General,  and  Congress  and  the  public 
indicating  in  quantitative  and 
qualitative  terms  Commission  activity 
and  accomplishment 

(c)  In  the  event  that  material  in  this 
system  indicates  a  violation  or  potential 
violation  of  law,  whether  a  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute,  or  by 


40536 


Federal  Register  /  Vol.  53,  No.  200  /  Monday,  October  17,  1988  /  Notices 


regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  may  be 
referred  to  the  appropriate  agency, 
whether  Federal,  State,  local,  or  foreign 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule; 
regulation  or  order  issued  pursuant 
thereto. 

(d)  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal, 
State,  or  local  agency  maintaining  civil, 
criminal  or  other  relevant  information  if 
necessary  to  obtain  information  relevant 
to  Parole  Commission  matters. 

(e)  A  record  from  this  system  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

Release  of  Information  to  the  News 
Media: 

Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  U.S.  Parole 
Commission  unless  it  is  determined  that 
release  of  the  specific  information  in  the 
context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

Release  of  Information  to  Members  of 
Congress: 

Information  contained  in  the  systems 
of  records  maintained  by  the  U.S.  Parole 
Commission  not  otherwise  required  to 
be  released  pursuant  to  5  U.S.C.  552, 
may  be  made  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member’s  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  in  response  to  a  communication 
from  the  individual  who  is  the  subject  of 
the  record. 

Release  of  information  to  the  national 
archives  and  records  Administration 
(NARA)  and  to  the  General  Services 
Administration  (GSA): 

A  record  may  be  disclosed  as  a 
routine  use  to  Ae  NARA  and  GSA  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  input  forms  are  stored  in  folders 
only  until  information  from  them  is 
entered  into  machine  readable  media. 
Monthly  and  other  reports  in  the  form  of 
computer  printouts  are  filed  in  folders. 
Annual  report  is  in  book  form  and 
stored  in  library  shelves. 

retrievabiuty: 

Data  in  this  system  can  be  retrieved 
by  inmate's  name  and  register  number 
from  the  original  input  forms,  and 
computer-produced  storage  media.  It  is 
usually  only  retrieved  by  region,  by 
examiner,  by  type  of  decision  made  or 
hearing  held,  by  relation  to  the 
guidelines  and  other  similar  means 
except  for  individual  case  retrievability 
when  infrequently  required. 

SAFEGUARDS: 

Data  on  forms,  tape  or  other  computer 
produced  storage  media  retrievable  by 
individual  is  stored  in  the  Commission’s 
Office  in  cabinets.  Commission 
employees  supervise  this  data  by  day 
and  use  it  on  a  "need  to  know”  basis. 
The  rooms  where  it  is  stored  are  locked 
outside  of  office  hours  and  the  entire 
Headquarters  building  is  locked  at 
certain  times  with  card  key  access. 
Monthly  and  other  reports  are  for  use  of 
the  Chairman,  the  Executive  Officer  and 
Commission  Members  and  professional 
personnel.  No  information  Aereon  is 
retrievable  as  pertaining  to  any 
individual  except  certain  breakouts  by 
Parole  Commission  employee  examiners 
and  by  inmate  in  the  guideline  section  of 
reports.  These  printouts  are  stored  in  the 
Commission  Headquarters  offices,  all  of 
which  are  supervised  by  day,  and 
locked  at  night.  The  Annual  Report 
contains  no  information  identifiable  by 
individual  and  is  a  public  document. 

RETENTION  AND  DISPOSAL: 

The  master  file  and  documentation 
are  to  be  retained  permanently.  All 
other  related  records,  including  reports 
&  software,  are  to  be  destroyed  when  no 
longer  needed  for  administrative  use. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Research  and  Program 
Development,  5550  Friendship  Blvd., 
Chevy  Chase,  Md.  20815. 

RECORD  SOURCE  CATEGORIES: 

(a)  Commission  inmates  files;  (b) 
Docket  sheets;  (c)  Commission  notices 
of  action,  orders,  and  documentation 
following  hearings;  (d)  Commission 
warrant  applications  and  warrants;  (e) 
General  Commission  records  and  data. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4),  (d),  (e)(2)  and  (3),  (e)(4)  (G)  and  (H). 
(e)(8),  (f)  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(j)(2).  Rules 
have  been  promulgated  in  accordance 
with  the  requirements  of  5  U.S.C.  553(b), 
(c)  and  (e)  and  have  been  published  in 
the  Federal  Register. 

[FR  Doc.  88-23735  Filed  10-14-88:  8:45  am] 
BILUNG  CODE  4410-01-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Office  of  Justice  Programs;  Prevention 
and  Intervention  for  Illegal  Drug  Use 
and  AIDS  Among  High  Risk  Youth; 
Program  Announcement  Proposal 
Selection  Criteria;  Change 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 

ACTION:  Notice  of  change  of  proposal 
selection  criteria. 


SUMMARY:  Notice  of  change  of  proposal 
selection  criteria  Section  VII.  Procedures 
and  Criteria  for  Selection,  Paragraph  A, 
Organizational  Capability,  Subsection  1. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  a  change  in  section 
VII  of  the  Federal  Register,  Vol.  53  No. 
191,  Monday,  October  3, 1988,  Pages 
38926-38931  (Part  VII).  Section  VII, 
Paragraph  A,  Subsection  1  of  the 
program  annoucement  specified  the 
following: 

1.  The  extent  and  quality  of 
organizational  experience  in  the 
development,  delivery  and  coordination 
of  research  programs  that  have  been 
national  in  scope.  (10  points) 

This  subsection  has  been  changed  and 
now  reads  as  follows: 

1.  The  extent  and  quality  of 
organizational  experience  in  the 
development,  delivery  and  coordination 
of  research  and  development  programs 
that  have  been  national  in  scope.  (10 
points) 

DATES:  Effective  October  17, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Sutton,  Research  and  Program 
Development  Division,  (202)  724-5929, 
or,  Douglas  Dodge,  Special  Emphasis 
Division,  (202)  724-5914,  OJJDP,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20531. 

Verne  L.  Speirs, 

Administrator. 

[FR  Doc.  88-23845  Filed  10-14-88;  8:45  am] 
BILUNO  CODE  4410-1S-M 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

action:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  speciHed 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
December  1, 1988.  Once  the  appraisal  of 
the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 


a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending: 

1.  Department  of  the  Air  Force  (Nl- 
AFU-85-26).  Monthly  military  and 
civilian  personnel  data. 

2.  Department  of  Air  Force  (Nl-AFU- 
86-23).  Individual  flight  and  aircrew 
evaluation  records. 

3.  Department  of  Health  and  Human 
Services  (Nl-235-86-1).  Personnel  and 
payroll  data  in  electronic  form  extracted 
from  Official  Personnel  Folders,  time 
cards,  and  SF-50Bs. 

4.  Department  of  Health  and  Human 
Services,  Health  Care  Finance 
Administration  (N1-440-89-1-P).  Two 
month  reduction  in  retention  period  for 
Medicare  A  and  B  claim  files  held  in  the 
annex  of  the  Atlanta  Federal  Records 
Center. 

5.  Department  of  Justice,  Immigration 
and  Naturalization  Service  (Nl-85-88- 
2).  Case  files  on  the  Forensic  Document 
Laboratory. 

6.  National  Security  Agency  (Nl-457- 
89-1,  Nl-457-89-2,  and  Nl-457-89-3). 
These  NSA  schedules  are  classified  in 
the  interest  of  national  security  pursuant 
to  Executive  Order  12356  and  are  further 
exempt  from  public  disclosure  pursuant 
to  the  National  Security  Act  of  1947,  50 
U.S.C.  403(d)(3),  and  Pub.  L  86-36. 

7.  United  States  Information  Agency, 
Executive  Secretariat  (Nl-306-88-13). 
Suspense,  administrative,  and 
facilitative  records.  Records 
documenting  policies  and  programs  are 
permanent. 

8.  United  States  Information  Agency, 
Deputy  Director  (Nl-306-88-14), 
Facilitative  and  administrative  records. 
Program  and  policy  records  are 
permanent. 


9.  United  States  Information  Agency, 
Operations  Center  (Nl-306-88-15), 
Chronological  files.  Substantive  records 
are  permanent. 

10.  United  States  Information  Agency, 
President’s  U.S.-Soviet  Exchange 
Initiative  (Nl-306-88-16). 
Administrative  and  facilitative  records. 
Records  on  policies  and  programs  are 
permanent. 

Dated:  October  11, 1988. 

Don  W.  Wilson, 

Archivist  of  the  United  States. 

[FR  Doc.  88-23921  Filed  10-14-88;  8:45  am) 
BILUNG  CODE  7S1$-01-M 


Southern  California  Edison  Co.,  et  al., 
San  Onofre  Nuclear  Generating 
Station,  Units  2  and  3;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
10  and  Facility  Operating  License  No. 
NPF-15  issued  to  Southern  California 
Edison  Company,  San  Diego  Gas  and 
Electric  Company,  the  City  of  Riverside 
California  and  the  City  of  Anaheim, 
California  (the  licensee),  for  operation  of 
San  Onofre  Nuclear  Generating  Station. 
Units  2  and  3,  located  in  San  Diego 
County,  California. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  amendments  would 
incorporate  proposed  changes  PCN-243 
and  PCN-244  described  below. 

Proposed  change  PCN-243  is  a  request 
to  revise  the  following  sections  of  the 
Technical  Specifications  for  both  units: 

a.  Table  3.3.9,  “Remote  Shutdown 
Monitoring  Instrumentation,"  to  allow 
for  plant  instrument  improvements: 

b.  Section  3.3.3.7,  “Fire  Detection 
Instrumentation,"  to  differentiate 
between  early  warning  fire  detectors 
and  actuation  fire  detectors; 

c.  Section  3.7.8.2.  “Spray  and/or 
Sprinkler  Systems."  to  more  clearly 
define  required  compensatory  actions 
for  inoperable  spray  and/or  sprinkler 
systems; 

d.  Section  3.7.8.3,  “Fire  Hose 
Stations,”  to  more  clearly  define 
required  compensatory  actions  for 
inoperable  fire  hose  stations; 
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e.  Section  “Ffre  Rated 
Assemblies,”^  to  comply  with  current 
NRC  guidelines; 

f.  Bases  3/4.3.3.7,  “Fire  Detectkm 
Instrumentatkm,’"  to  be  consistent  With 
b.  above; 

g.  Sections  AJAi,  and4.7.9.2  to 

change  the  current  18  month 
surveillance  intervals  to  refueling  outage 
intervals. 

Proposed  Change  PCN-244  is  a 
request  to  revise  (1]  License  Conditions 
2.C(14]  and  2.C(12)  of  Units  2  and  3 
respectively  to  reflect  dte  revised  fire 
protection  program,  and  (2)  License 
Conditions  2.G  of  both  units  to  exempt 
fire  protection  program  violations  from 
the  24  hour  reporting  requirement. 

The  Need  for  the  Prc^osed  Action 

The  proposed  changes  are  required  to 
update  the  Technical  Speciflcations  and 
the  License  Conditions  to  reflect  the  fire 
protection  program  at  San  Onofre 
Nuclear  Generating  Station  (SONGS) 
Units  2  and  3  as  described  in  the 
licensee’s  submittals  and  as  approved 
by  the  NRC  staff. 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed  action 
would  not  involve  a  significant  change 
in  the  probability  or  consequences  of 
any  accident  previously  evaluated,  nor 
does  it  involve  a  new  or  diflTerent  kind  of 
accident.  Consequently,  any  radiological 
releases  resulting  from  an  accideirt 
would  not  be  significantly  greater  than 
previously  determined.  The  proposed 
amendments  do  not  otherwise  affect 
routine  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendments.  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendments  do 
not  affect  nonradiological  plant  effluents 
and  have  no  other  environmmtal 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  envircHiment^  impacts 
associated  with  the  proposed 
amendments. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  diis  action  was  published  in  toe 
Federal  Register  on  Septembers,  1988 
(53  FR  35138).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  CTed 
following  this  notice. 

Alternatives  to  the  Proposed  Action: 
Because  the  Commission  has  concluded 
that  there  are  no  significant 


environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  ResourcestT^s 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofre  Nuclear  Generating  Station, 

Units  2  and  X  dated  April  1981  and  its 
Errata  dated  June  1986. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  has  reviewed  toe  Rcensee's 
request  that  supports  the  proposed 
amendments.  The  NRC  staffs  did  not 
consult  other  agencies  or  persons. 

Finding  of  no  Significant  finpact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendments. 

Based  upon  the  foregoing 
enviromnental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  mivironment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  May  6  1988  and 
supplementary  letter  dated  August  25, 
1988  which  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC,  and  at  the  General 
Library,  University  of  Cahfomia,  P.O. 
Box  19557,  Irvine,  Cahfomia  92713. 

Dated  at  Rockville,  Maryland,  this  t2th  day 
of  October,  1908. 

For  toe  Nuclear  Regulatory  Commission. 
George  W.  Knighton, 

Project  Director,  ProjecLDirectorote  V 
Division  of  Reactor  Projects — III,  TV,  V  and 
Special  Projects  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-23891  Fried  10-T4-ii;  WS  emj 
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[Docket  No.  50-219] 

Consideration  of  Issuance  oi 
Amendment  to  Provisional  Operating 
License  and  Proposed  No  SignHeant 
Hazards  Consideration  Detemrinalforn 
GPU  Nuclear  Corp.  et  al. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendmeit 
to  Provisional  Operating  License  No. 
DPR-16  issued  to  GPU  Nuclear 
Corporation,  et  al.,  (GPUN  or  the 
licensee)  for  operation  of  toe  Qyster 
Creek  Nuclear  Generating  Statfon, 
located  in  Ocean  County,  New  Jersey. 

The  proposed  amendment  would 
revise  the  Oyster  Creek  Technical 


Specificatfons  TaWe  3.1.1  by  adding  a 
reference  to  note  “11”  in  the  startup 
mode  for  the  High  Reactor  Pressure 
Scram  function  in  accordance  with  the 
licensee’s  application  for  amendment 
dated  S^tmik)er  28^  198ft.  E^oposed  note 
for  “11”  will  state:  “The  functiea  sot 
required  to  be  operable  with  the  reactor 
vessel  head  removed  os  unbolledL" 

Table  3.1.1  note  “kk"  is  being  reserve  for 
another  Technical  Specification  change 
presently  trader  review. 

Before  issuance  of  the  proposed 
license  amentonent,  toe  Commissron 
win  have  made  finding  reqtmed  by  the 
Atomic  Bfi«gy  Act  of  1954,  as  amended 
(the  Act)  and  toe  Canziins8i<m’'s 
regulations. 

The  Comniissfan  has  made  a  proposed 
determination  toat  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  toe  Conunission’s 
regulations  in  10  CFR  50.92,  tots  means 
that  opoatim  of  the  fodhty  hi 
accordance  with  the  pressed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  aeddent  previouafy 
evaluated;  or  (2)  create  toe  poasibihty  of 
a  new  or  different  kind  of  accident  feom 
any  accident  previously  evaluated^  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  proposed  Technical 
Specification.  Change  Request  (TSCR) 
No.  174  would  allow  removing  the  High 
Pressure  Scram  function  when  tha 
reactor  head  is  removed  or  unbolterf. 
This  change  is  necessary  to  install  new 
analog  pressure  sensors  during  the  12R 
refueling  outage. 

When  the  reactor  temperature  is  less 
than  212*F  and  either  the  vessel  head  is 
removed  or  unbohed,  toere  is  no 
possibility  of  a  major  reactor  pressure 
excursion.  As  a  major  excursion  ts  not 
possible,  the  instrnmentatfon  required  to 
scram  the  reactor  in  a  excursion  serves 
no  purpose.  Additionally,  theBoilIrng 
Water  Reactor  Standard  Technical 
Specifications  specifically  state  that  the 
High  Pressure  Seram  function  is  not 
required  when  the  head  is  unbohed  or 
removed  in  toe  START  UP  mode.  This 
request  more  closely  aligns  the  Oyster 
Creek  Nuclear  Generating  Station 
Technical  Specifications  with  the 
Boiling  Water  Reactor  Standard 
Technical  Specifications. 

Based  on  the  above,  the  proposed 
change  does  not: 

(1)  Involve  a  significant  increase  m 
the  probability  or  consequeneea  ei  an 
accident  previously  evaluated. 

The  requested  change  is  aiqjrticalde 
only  under  those  previously  evaluated 
conditions  where  the  function  has  been 
determined  not  to  be  required. 
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Therefore,  it  does  not  increase  the 
probabihty  of  consequences  of  any 
previously  evaluated  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fi:om  any 
accident  previously  evaluated. 

As  the  requested  change  is  only 
applicable  to  those  conditions  where  the 
protective  function  has  been  determined 
not  to  be  required,  no  new  ot  different 
kind  of  accid«it  is  created. 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety. 

As  the  applicability  of  the  requested 
change  has  been  limited  to  those  times 
when  the  function  is  not  required,  no 
reduction  in  a  margin  of  safety  is 
possible. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commiscion  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administraticm  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20S55, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building,  7920  Norfolk  Avenue, 

Bethesda,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 

Washington,  DC.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  are  discussed  below. 

By  November  16, 1988,  the  licensee 
may  file  a  request  for  a  bearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  i»’oceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  ptetition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitioDS  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission’s  *llules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commisnon  or  by  the  Chainnan 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 


and/or  petition  and  the  Secretary  or  the 
designated  Attmiic  Safety  and  Ucensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  §  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  f2)  the 
nature  and  extent  (d  the  petitkmer's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  tfw  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspectfs}  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitionei  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  C(Hitentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  foils  to  file  sudt  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  became 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  tlu: 
Commission  will  make  a  final 
determination  cm  the  issue  of  no 
significant  hazards  considerations.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  considmtitions,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
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the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  a  final  determination  is  that  the 
amendment  involves  significant  hazards 
considerations,  any  hearing  held  would 
take  {rface  before  the  issuance  of  any 
amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  considerations.  The 
final  determination  will  consider  all 
public  and  State  conunoits  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  oppOTtonity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention; 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  tlie  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-hree  telephone  call 
to  Western  Union  at  1-{800J  325-6000  (in 
Missouri  l-{a00)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Ni9nber3737 
and  the  following  message  addressed  to 
]ohn  F.  Stohc  petitioner’s  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Earnest  L.  Blake.  )r., 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  200  N.  Street  NW.. 
Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  ol  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
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designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
speciHed  in  10  CFR  2.714(a)(l)(iHv)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  28, 1988, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC,  and  at  the 
Local  Public  Document  Room  Ocean 
County  Library,  101  Washington  Street, 
Toms  River,  New  Jersey  08753. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  October  1988. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dromerick, 

Project  Manager,  Project  Directorate  1-4 
Division  of  Reactor  Ejects  l/ll  Office  of 
Nuclear  Reactar  Regulatian. 

[FR  Doc.  88-23892  Filed  10-14-88;  8:45  am] 
BtLUNQ  CODE  7S90-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Revision  of  SF  61-B, 
Declaration  of  Appointee,  Submitted 
to  0MB  for  Clearance 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  this  notice  announces 
the  proposed  revision  of  SF  61-B. 
Declaration  of  Appointee,  which  was 
submitted  to  OMB  for  clearance.  SF  61- 
B  contains  questions  covering  an 
appointee’s  history  since  the  date  of 
application  and  is  completed  before 
entering  on  duty  so  that  the  appointing 
officer  can  be  sure  the  appointment  or 
conversion-to-appointment  conforms  to 
the  laws  and  regulations  regarding 
appointment  of  relatives,  suitability,  and 
pay  and  benehts.  Almost  600,000  forms 
are  completed  each  year,  the  form  takes 
approximately  5  minutes  to  complete, 
for  a  total  of  50,000  hours  per  year.  For 
copies  of  this  proposal,  call  C.  Ronald 
Tmeworthy,  Agency  Clearance  Officer, 
on  (202)  632-0261. 

DATE:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
27, 1988. 

ADDRESSES:  Send  or  deliver  comments 
to — 

C.  Ronald  Trueworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 


Personnel  Management,  Room  6410, 
1900  E  Street  NW.,  Washington,  DC 
20415. 
and 

Joseph  Lackey,  Information  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3235, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT. 

Carol  E.  Porter.  (202)  632-4453,  U.S. 

Office  of  Personnel  Management. 

Constance  Homer. 

Director. 

[FR  Doc.  88-23911  Filed  10-14-88;  8:45  am] 

BILUNQ  CODE  632Smi-M 


DEPARTMENT  OF  STATE 

Advisory  Committee  on  Oceans  and 
International  Environmental  and 
Scientific  Affairs;  Partially  Closed 
Meeting 

Department  of  State  officials 
responsible  for  International  Burden- 
Sharing  in  Science  and  Technology  and 
for  coordinating  international  aspects  of 
global  climate  change  issues  will  be 
present  at  9:30  a.m.  Tuesday,  November 
1  in  Room  1207  cf  the  Department  of 
State  at  2201  C  Street,  NW.  Washington. 
DC,  to  discuss  key  issues  and  problems 
in  international  burden-sharing  and  U.S. 
government  participation  in  the 
Intergovernmental  Panel  on  Climate 
Change.  This  session,  which  is  being 
convened  by  the  Department’s  Advisory 
Committee  on  Oceans  and  International 
Environmental  and  Scientific  Afiairs, 
will  be  open  to  the  public  and  will  last 
until  noon.  Members  of  the  general 
public  will  be  admitted  to  the  session  to 
the  limits  of  seating  capacity  and  will  be 
given  the  opportunity  to  participate  in 
discussions  according  to  the  instructions 
of  the  Chairperson.  In  that  regard, 
entrance  to  the  Department  of  State, 
building  is  controlled,  and  entry  will  be 
facilitated  if  arrangements  are  made  in 
advance  of  the  meeting.  Prior  to  the 
meeting,  persons  who  plan  to  attend 
should  so  advise  the  Office  of  Advanced 
Technology  by  contacting  William 
Moody,  telephone  (202)  647-4923.  All 
attendees  must  use  the  C  street  entrance 
to  the  building. 

Officers  of  the  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  along  with  the 
Department  of  State’s  Advisory 
Committee  on  Oceans  and  International 
Environmental  and  Scientific  Affairs, 
will  meet  at  9:00  a.m.  on  Monday, 
October  31  in  a  session  which  will  not 
be  open  to  the  public.  This  session  will 
include  discussion  of  classified  material 
under  5  U.S.C.  552b  (c)(1)  and  U.S.C. 


552b(c)(9)(b).  The  disclosure  of 
classified  material  and  revelation  of 
considerations  which  go  into  policy 
development  could  adversely  affect  the 
ability  of  the  United  States  to  achieve  its 
foreign  policy  objectives.  The  purposes 
of  these  discussions  will  be  to  elicit 
views  and  discuss  issues  relating  to 
International  Burden  Sharing  in  Science 
and  Technology.  The  portion  of  the 
meeting  will  include  classified  briefings 
and  discussion  of  classified  documents 
pursuant  to  Executive  Order  12356. 

Requests  for  further  information  on 
this  meeting  should  be  directed  to 
William  Moody  of  the  Office  of 
Advanced  Technology,  of  the 
Department  of  State’s  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs.  He  may  be  reached  by 
telephone  on  (202)  647-4923. 

Richard  J.  Smith, 

Vice  Chairman,  Advisory  Committee  on 
Oceans  and  International  En  vironmental  and 
Scientific  Affairs. 

October  12, 1988. 

[FR  Doc.  88-23936  Filed  10-14-88;  8:45  am] 
BILUNG  CODE  4ri0-09-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 

October  7, 1988. 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq  .).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45859 

Date  Filed:  October  4, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  1, 1988. 

Description:  Application  of  Air  2000 
Limited,  pursuant  to  section  402  of  the 
Act  and  Subpart  Q  of  the  Regulations 
requests  a  foreign  air  carrier  permit  to 
engage  in  foreign  charter  air 
transportation  of  persons  and  their 
accompanying  baggage,  property  and 
mail  as  follows:  Between  any  point  or 
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points  in  the  United  Kingdom  of  Great 
Britain  and  Northern  Ireland  and  any 
point  or  points  in  the  United  States, 
either  directly  or  via  mtermediate  or 
beyond  points  in  other  countries,  with  or 
without  stopovers. 

Phyllis  T,  Kayior, 

Chief,  Documentary  Services  Division. 

[FR  Doc.  88-23883  Filed  10-14-88;  8:45  am] 
BILLING  CODE  49tO-S2-M 


Order  Adjusting  International  Cargo 
Rate  Flexibility  Level 

Policy  statement  PS-109,  implemented 
by  Regulation  ER-1322  of  Ae  Civil 
Aeronautics  Board  and  adopted  by  the 
Department,  established  geographic 
zones  of  cargo  pricing  flexibility  within 
which  cargo  rate  tariffs  filed  by  carriers 
would  be  subject  to  su^iension  only  in 
extraordinary  circumstances. 

The  SFRL  for  a  particular  mariLet  is 
the  rate  in  effect  on  April  1, 1982, 
adjusted  for  the  cost  experience  of  the 
carriers  in  the  relevant  ratemaking 
entity.  The  Brst  adjustment  was 
effective  April  1, 19^.  By  Order  88-4-45, 
the  Department  estabh'shed  the 
currently  effective  SFRL  adjustments. 

In  establishing  the  SFRL  for  the  six- 
month  period  starting  October  1, 1988, 
we  have  projected  nonfuel  costs  based 
on  the  year  ended  June  38, 1988,  data 
and  have  determined  fuel  prices  m  the 
basis  of  the  latest  experienced  monthly 
fuel  cost  levels  as  reported  to  the 
Department  by  the  carrieres. 

By  Order  88-10-15  cargo  rales  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1, 1982,  level: 

Atlantic _ _ _ 1.0407 

Western  Hemisphere _ _ _  .9558 

Pacific . 1.1891 


FOR  FURTHER  MFORMATtON  CONTACT: 

Julien  Schrenk,  (202)  366-2441.  By  the 
Department  of  Transportation: 

Dated;  October  11, 1988. 

Gregory  S.  Dole, 

A  cting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

[FR  Doa  88-23882  Filed  10-14-88;  8:45  am) 
BILLmO  CODE  4S10-S2-III 


[Docket  37554] 

Order  Adjusting  the  Standard  Foreign 
Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (lATCA),  Pub.  L  96- 
192,  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign 
Fare  Level  (SFFL)  by  adjusting  the  SFFL 
base  periodically  by  percentage  changes 
in  actual  operating  costs  per  available 
seat-mile.  Order  80-2-89  established  the 
first  interim  SFFL  and  Order  88-7-33  set 
the  currently  effective  two-month  SFFL 
applicable  through  September  30, 1988. 

In  establishing  the  fcxr  the  two- 
month  period  b^inning  October  1. 1968, 
we  have  projected  nonfu^  costs  based 
on  the  year  ended  june  34X 1968  data, 
and  have  determined  fuel  prices  cm  the 
basis  of  the  latest  experienced  monthly 
fuel  cost  levels  as  reported  to  the 
Department. 

By  Order  88-10-14  fares  may  be 
increased  by  the  following  factors  over 
the  October  1, 1979,  level: 

AtlanticL~~.~.„ _ l.ia]8 

Latin  American . . . 1.1925 

Pacific _ 1.5812 

Canada - IJflSS 


FOR  FURTHER  HNK>RfltATK>N  COffTACT: 

Keith  A.  Sbangraw  (202)  366-2439  or 
Julien  R.  Schrenk  (202)  366-2441. 

By  the  Department  of  Transportation. 
Dated:  October  11, 1988. 

Gregory  S.  Dole, 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

[FR  Doc.  88-23881  Filed  10-14-88;  8rt5  am) 
BILLING  CODE  4910-62-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  tor 
Review 

Date:  October  12. 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  reqiiirementfs)  to 
OMB  for  review  and  clearance  under 


the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
infonnation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washingtcm, 
DC  20220. 

Comptroller  of  the  Currency 

OAfB  Number:  1557-0014. 

Form  Number:  Nrnie. 

Type  of  Review:  Extension. 

Title:  Comptroller’s  Manual  for 
Corporate  Activities. 

Description:  The  Comptroller's 
Manual  for  Corporate  Acdivities 
("Manual”)  explains  the  OCC’s  policies 
and  procedures  for  the  formation  of  a 
new  national  bank,  entry  into  the 
national  banking  system  by  other 
institutions,  and  corporate  expansion 
and  stmcttnal  changes  by  existing 
national  banks. 

Respondents:  Businesses  or  other  for- 
profft.  Smalt  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
2,940. 

Estuttoted  Burden  Hours  Per 
Response:  16  hours  12  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
47,573. 

Clearance  Officer:  John  Ference,  (202) 
447-1177,  Comptroller  of  the  Currency, 
5th  Floor,  L'Enfant  Plaza,  Washington, 
DC  20219. 

OMB  Reviewer:  Robert  Neal  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Dog.  88-23907  Filed  10-14-88;  8c45  am] 
BILLING.  CODE  4SW-2S-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act”  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Commission  Meeting, 
Tuesday,  October  18, 1988,  2:30  p.m. 

location:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

\.FY  89  Operating  Plan 
The  Commission  will  consider  the 
Operating  Plan  for  Fiscal  Year  1989. 

2.  Tremolite  in  Limestone  Products,  HP  87-1 
The  staff  will  brief  the  Commission  on 
Petition  HP  87-1  from  Mark  Genuine 
concerning  tremolite  in  limestone  products. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave„ 
Bethesda,  MD.  20207,  301-492-6800. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

October,  11. 198a 

[FR  Doc.  88-23990  Filed  10-13-88;  3:06  pm] 
BILLINQ  CODE  63S5-01-M 


FEDERAL  RESERVE  SYSTEM 

Committee  on  Employee  Benefits  of  the 
Federal  Reserve  System 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  53  FR  39715, 
October  11, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  meeting:  4:30  p.m.,  Thursday, 
October  13, 1988. 

CHANGES  IN  THE  MEETING:  The 

Committee  has  determined  to  open  to 
public  observation  the  following  closed 
item  and  to  consider  the  item  at  an  open 
meeting  on  Thursday,  October  13, 1988, 
at  4:30  p.m. 

Budget  review  of  the  Office  of  Employee 
Benefits. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 


Date:  October  13, 1988. 

Barbara  R.  Lowrey, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-23931  Filed  10-13-88;  10:21  am] 
BILUNG  CODE  6210-01-M 


NATIONAL  ECONOMIC  COMMISSION 
ACTION:  Notice  of  Briefing  Session. 
SUMMARY:  A  briefing  session  for 
members  of  the  National  Economic 
Commission  will  take  place  on 
November  1.  The  commission  was 
established  by  section  2101  of  the 
Omnibus  Budget  Reconciliation  Act  of 

1987,  Pub.  L.  100-203,  enacted  December 
22, 1987. 

DATE,  TIME  AND  PLACE:  November  1, 

1988.  2:00-5:30  pm.  Hall  of  States,  444 
North  Capitol  Street,  NW.,  Room  239. 
The  briefing  will  be  open  to  the  public. 
agenda:  Presentation  by  staff  and 
outside  experts  on  research  and 
development  and  defense  issues. 

FOR  ADDITIONAL  INFORMATION:  Jim 
Hildreth  at  425-8986,  National  Economic 
Commission,  734  Jackson  Place,  NW., 
Washington,  DC  20503. 

SUPPLEMENTARY  INFORMATION:  See 
Federal  Register,  volume  53,  No.  80, 
Tuesday,  April  26, 1988,  page  14871. 

Drew  Lewis, 

Co-Chairman. 

Robert  S.  Strauss, 

Co-Chairman. 

[FR  Doc.  88-24001  Filed  10-13-88;  3:06  pm] 
BILLING  CODE  6820-45-M 


TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1409) 

TIME  AND  date:  10  a.m.  (E.d.t.).  October 
19, 1988. 

PLACE:  Southwest  Virginia  4-H 
Educational  Center,  Conference  Area, 
State  Highway  609,  Abingdon,  Virginia. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
September  28, 1988. 

Action  Items 
New  Business 
A — Budget  and  Financing 
Al.  Fiscal  Year  1989  Budget  Financed 
from  Appropriations. 

A2.  Fiscal  Year  1989  Budget  Financed  from 
Nonpower  Proceeds. 

A3.  Modification  of  the  Capital  Budget 
Financed  from  Power  Proceeds  and 
Borrowings  for  Fiscal  Year  1989 — Upper 


Head  Injection  Confirmatory  Appendix  K 
Analysis  for  Sequoyah  Nuclear  Plant. 

B — Purchase  Awards 

Bl.  Invitation  PD-30373A — Indefinite 
Quantity  Term  Agreement  for  Crushed 
Limestone  for  Shawnee  Fossil  Plant  AFBC 
Unit  10. 

C — Power  Items 

Cl.  Replacement  of  Cycle  and  Save 
Program  with  Revised  Load  Management 
Program. 

C2.  Replacement  Power  Contracts  with 
Texas  Eastern  Transmission  Corporation  to 
Provide  Service  to  Stations  at  Egypt, 
Mississippi,  and  Mt.  Pleasant,  Tennessee. 

D — Personnel  Items 

Dl.  Exercise  of  Option  to  Contract  with 
Coopers  &  Lybrand  for  Fiscal  Year  1989  Audit 
Services. 

D2.  Supplement  No.  2  to  Personal  Services 
Contract  No.  TV-73042A  with  Associated 
Project  Analysts  (APA). 

D3.  Personal  Services  Contract  with 
Tenera,  L.P.,  to  Provide  for  Appendix  R,  Fire 
Protection,  Analyses  at  Browns  Ferry  and 
Watts  Bar  Nuclear  Plants. 

E — Real  Property  Transactions 

El.  Filing  of  Condemnation  Cases. 

E2.  Sale  of  a  Permanent  Easement  (0.09 
Acres)  for  an  Underground  Fiber  Optic  Cable 
to  American  Telephone  and  Telegraph 
(AT&T)  Communications.  Inc.,  Located  at 
TVA’s  Jetport  Substation  Property  in 
Huntsville,  Alabama. 

E3.  Sale  of  a  5-Year  Term  Easement  to 
Global  Power  Company  for  Access  to  the 
Foreign  Trade  Zone  and  Turbine  Hill  Areas 
at  the  Hartsville  Distribution  Center. 

E4.  Grant  of  Permanent  Easement  for  a 
Road  Right-of-way  to  Morgan  County, 
Tennessee,  Affecting  0.417  Acres. 

F — Unclassified 

‘  Fl.  Changes  in  Authority  to  Execute  and 
Attest  Documents  Dealing  with  Real  Estate 
Transactions. 

*  F2.  Salary  Rate  Revisions  for  Represented 
Employees  and  Other  Recommendations 
Resulting  from  the  36th  Salary  Policy 
Negotiations. 

*  F3.  Revised  Pay  Plan  and  Salary  for 
Excluded  Positions. 

F4.  Supplement  No.  5  to  Contract  No.  TV- 
67766A  Between  TVA  and  Tennessee  State 
University  to  Assist  in  Administering  the 
Craft/Skill  Upgrade  Training  Program. 

F5.  Proposed  Designation  of  Susan  S. 
Fendley  and  Shirley  W.  Kerr  as  Assistant 
Secretaries  of  TVA. 

F6.  Supplement  No.  6  to  Contract  No.  TV- 
62311A  with  the  Tennessee  Emergency 
Management  Agency  (TEMA). 


'  Items  approved  by  individual  Board  members. 
This  would  give  formal  ratirication  to  the  Board's 
action. 
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F7.  Supplement  No.  8  to  Contract  No.  TV- 
62313A  with  the  State  of  Alabama. 

CONTACT  PERSON  FOR  MORE 
information:  Alan  Carmichael, 
Manager  of  Public  Affairs,  or  a  member 
of  his  staff  can  respond  to  requests  for 
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information  about  this  meeting.  Call 
(615)  632-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA’s 
Washington  OfHce  (202)  479-4412. 
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Dated:  October  12, 1988. 

William  L  Osteen,  Jr. 

Associate  General  Counsel  and  Assistant 
Secretary. 

(FR  Doc.  88-23938  Filed  10-13-88: 12:03  pm) 
MIXING  CODE  S120-01-W 
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Corrections 


Federal  Register 
Vol.  53,  No.  200 
Monday,  October  17,  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 

These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


On  page  39633,  in  the  second  column, 
in  the  table,  under  “Time  period",  in  the 
first  entry,  remove  “§  501.63-”, 

BILUNQ  CODE  1505-01-0 


VETERANS  ADMINISTRATION 
38  CFR  Part  3 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-489-501] 

Certain  Welded  Carbon  Steel  Pipe  and 
Tube  Products  From  Turkey;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

Correction 

In  notice  document  88-23380  beginning 
on  page  39632  in  the  issue  of  Tuesday, 
October  11, 1988,  make  the  following 
correction: 


Procedural  Due  Process 

Correction 

In  proposed  rule  document  88-22143 
beginning  on  page  37797  in  the  issue  of 
Wednesday,  September  28, 1988,  make 
the  following  correction: 

§  3.105  [Corrected] 

On  page  37801,  in  the  Hrst  column,  in 
§  3.105(hK2](iii),  in  the  fifth  line,  “shall 
be  specified"  should  read  “shall  be  as 
specified". 

BILLINO  CODE  1505^)1-0 


